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DECISION

[1] On the 10thJuly, 1991, an accident occurred on Wildey Road, St. Michael, near McEnearney building and the BarbadosNational Bank

sometime between 9.00 and 9.30 P.M. between the motor car MN503,owned By Angela Callender and driven by Maurice Callender and

motor omnibus B105 driven by Victor Jones and owned by Dennis Tull MN 503 was travelling in the direction ofBridgetown and B105

was travelling in the opposite direction. Both drivers gave evidence and eachmaintained that he was on his left and proper side at the

time of theaccident. Callender said that he hadstopped and the driver of the minibus came and collided with his vehicle. Jones on the

other hand said that the car swervedand came and collided with the bus when he had stopped. The final position of each vehicle was

nothelpful in concluding which driver was telling the truth. Both vehicles were extensively damaged andCallender who had as his

passenger Marcia Welch was taken to the QueenElizabeth Hospital very seriously injured. Welch was also taken to the hospital with

serious injuries.

[2] There was ayellow line which demarked the centre of the road and each vehicle was finallypositioned on its side within the yellow line.

[3] The Court consideredall of the evidence before it paying due regard to the liability of eachdriver, since this was the gist of the case. No one
gave cogent evidence as to the point of impact even though bothdrivers said the accident occurred on his side.

[4] In Baker v. Market Harborough Co-operativeSociety Ltd: Wallace v Richards (Leicester) Ltd. [1953] I.W.L.R. 1472, a motor lorry and a motor

van, in the hoursof darkness, descending hills in opposite directions, met at the bottom. The two vehicles had collided whilst theoffside

front wheel of one or other, or perhaps both, was over the “cat’s eyes”which demarked the centre of the road. The Court held that the

inference was that both drivers were negligentin not keeping a proper look-out and hugging the centre of the road. In the absence of

evidence that one was moreto blame then the other, the blame should be apportioned equally.

[5] In theinstant case the Court is not able to say with confidence which of the vehicleswas over the centre line, and there was no cogent

evidence suggesting that onedriver was more to blame than the other. The road was wide enough that both vehicles could pass without

anydifficulty, and clearly on the evidence both parties cannot be telling thetruth.

[6] The Courttherefore finds that where one or both drivers were to blame and it could notdecide which, the proper inference to draw was that

both were equally liable toblame.

[7] Thereforethe claim of Marcia Welch succeeds against Maurice Callender 50% liability andVictor Jones and Dennis Tull 50% liability. The

claim against Angela Callender is dismissed since there is noevidence that Maurice Callender was acting as her servant or agent at the

timeof the accident.

[8] Miss. Welch’sclaim is not entirely satisfactory in that suspicion surrounds the length oftime which elapsed in some instances between the



time of the accident and thetime of complaint about any injury and no satisfactory explanation was givenfor this. Perhaps there is none.

[9] It is my understanding that Counsel haveagreed upon damages.

E. GarveyHusbands

Judge ofthe High Court.


