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DECISION

SIMMONS CJ: This is an appeal against the decision of the Magistrate for District“A” (Civil) in which she dismissed the appellant’s claim for $2,
461.00 beingthe price of a quantity of parquet floor tiles sold and delivered and includingthe sum of $82.80 representing bank charges in
connection with a stopped cheque. There are nopleadings, strictly so-called, in this matter: only Particulars of Claim. The proceedings [1]
commenced by way of the Default Summons procedure in theMagistrates’ Court.

[2] On 12 August, 1998 therespondent went to the appellant’s business place ‘The Liquidation Centre’ topurchase 400 parquet floor tiles.
Shewas doing remedial work to the living room of her house and she needed aparticular tile. She took along a sampleof the tile with her. While
waiting tosee if the appellant had the quantity of tiles in stock, the respondent spoketo Mr. Ram Mirchandani (Mr. Ram), an officer of theappellant
company. She explained to Mr.Ram the need and reason for the specific tiles. She waited for approximately 1½ hours while an attendant
searched in thewarehouse.

[3] Eventuallythe attendant returned from the warehouse and told Mr. Ram, in the presence ofthe respondent, that 400 tiles were available. The
respondent then wrote a cheque dated 12 August 1998, for $2,461.00 to cover the cost of the tiles and a bucket of adhesive.

[4] On 13 August 1998, while therespondent was at work, 14 boxes of tiles were delivered to her home. Each box contained 25 tiles and 16
boxesought to have been delivered. The 14 boxes were received by a Mr. Carter, acarpenter who was repairing the roof of the respondent’s
house. Mr. Carter apparently knew the driver of the [2] delivery vehicle and he signed forthe tiles and put them aside. When therespondent
checked the delivery on August 13th, she asked Carter whyhe had accepted delivery because the tiles were not what she had ordered. He said
that he had merely instructed thedelivery man to leave them because he knew him.

[5] In herevidence in chief, the respondent said that “the quantity of tiles wasincorrect and the pattern was incorrect.” She telephoned Mr. Ram
and explained to him that the tiles were short by50 and the pattern was wrong. Mr. Ramapologized. The respondent’s evidencecontinued:

“Mr. Ram said that he wassorry and would check the warehouse because he still had the sample on hisdesk. He said they did it by stocknumber.
He also promised to send the sampleto the warehouse and get back to me the same day or later next morning. He further said that once he
found the tilesand the quantity he would send the correct ones and pick up the wrong ones atthe same time.”

[6] On 14 August 1998, nothaving heard from Mr. Ram, the respondent again telephoned him and inquiredwhat was the position with the tiles.
He said that the tiles were available. According to the respondent, in so far as thetiles which she had ordered had not been delivered, she
stopped her cheque on 14 August 1998. The tiles are stillin her possession. [3]

[7] Sometime inDecember 1998, the respondent spoke to Mrs. Ram Mirchandani(Mrs. Ram), a director of the appellant company, and suggested
that she (therespondent) could use the tiles in another room and pay for the 14 boxes whichhad been delivered. Mrs. Ram’s reply wasthat she
would see the respondent in court.



[8] At the trialMrs. Ram gave evidence on behalf of the appellant. Mr. Ram did not. Mrs. Ram claimed to have knowledge of thetransaction. In fact
she said that asample of the tiles came to her and she went to the warehouse and counted 400tiles. Under cross-examination by Mr.Walcott,
however, Mrs. Ram said that she did not see when the transaction tookplace. She also said that she did notknow if the respondent brought a
sample of the tiles to the company and she wasunaware that the respondent had spoken to Mr. Ram. Amazingly, she conceded that it was
possiblethat the first time she spoke to the respondent was in December 1998.

[9] TheMagistrate found that Mrs. Ram did not have first hand knowledge of thetransaction and she attempted to “reconstruct a scene”. The
evidence of the respondent that she spoketo and dealt with Mr. Ram in August 1998 was not challenged. The Magistrate, as she was perfectly
entitledto do, accepted the respondent’s evidence and disbelieved Mrs. Ram, theprincipal witness for the [4]appellant. These were matters of
factentirely within the province of the Magistrate and this Court, onwell-established principles and for well-known reasons, will not lightlyinterfere
with findings of fact by a court of first instance. An appellatecourt will only upset findings of fact by a court of first instance if it issatisfied that, on
evidence the reliability of which it was for that court toassess, there was a clear error in reaching conclusions of fact. – see IndustrialChemical
Co (Jamaica) Ltd v.Ellis (1982) 35 W.I.R. 303 (JCPC).

Conclusion

[10] We see noreason to interfere with the findings of the Magistrate who saw and heard thewitnesses. Her decision to give judgmentfor the
respondent was amply supported by the evidence.

In respectof the sum of $82.80 claimed on the face of the claim as “Bank charges for stoppayment on cheque tendered for payment by
thedefendant to the plaintiff” there was no evidence whatever in support of such aclaim and it was not sought to amend the claim as drafted to
substitute adifferent basis for claiming the $82.80. It is disallowed.

There was noclaim for return of the tiles but, to the extent that there was a total failureof consideration, it can only be right that the appellant
should send andrecover the tiles. [5]

Disposal

[11] The appeal isdismissed. The appellant must pay therespondent’s costs to be agreed or taxed. [6]
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