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[1]1On 6th, 13th and 14th December, 2002 TheAlexandra School (the school) played the intermediate semi-final cricket matchagainst Her
Majesty’s Prisons under the auspices of the Barbados CricketAssociation (B.C.A.). The school won thematch by an innings.

[2] The rules governing the conduct of the game are set out in abooklet entitled “Special Conditions and Regulations of Play”.

[3] On 17th December, 2003the Board of the Barbados Cricket Association informed the school that theBoard determined that the school had
breached the rules pertaining to theeligibility of players to represent the school and that accordingly it hadforfeited the game.

[4] As a result of thisdecision the school was unable to proceed to the finals. Instead the game was awarded to the opposingteam Her Majesty’s
Prisons Officers Sports Club (HMPO) which would as aconsequence play against MTW in the finals.

[5] Theschool in response filed an Originating Summons seeking the following Orders:

(a) “That the decision made by the Respondent THEBARBADOS CRICKET ASSOCIATION at its monthly meeting on December 15th 2003 that
THE ALEXANDRA SCHOOL CRICKETTEAM had forfeited that game vs. HMPO Sports Club, be deemed null and void.

(b) Thatthe ALEXANDRA SCHOOL was not given the opportunity to be heard at the BARBADOSCRICKET ASSOCIATION’S monthly meeting
on December 15th December 2003 and thuswas denied the right to a fair hearing.

(c) Thatthe decision made by the Respondent THE BARBADOS CRICKET ASSOCIATION wastherefore in contravention of the fundamental
principles of natural justice.

(d) An injunction prohibiting the Respondent THE BARBADOS CRICKET ASSOCIATION from hostingthe Intermediate Finals, between HMPO
Sports Club and MTW scheduled to beplayed on the 20th, 21st December 2003, 3rd, 4th January 2004.

[6] On 20th December, 2003, Williams JAgranted an interim injunction prohibiting the Respondent from hosting theintermediate finals between
Her Majesty’s Prisons Sports Club and M.T.W.

[7] The Respondent filed asummons on 9th January, 2004 seeking inter alia an order that the injunction bedischarged. The matter came on
forhearing on 28th January, 2004 and by consent it was ordered that the injunctionbe discharged, that the applicant be allowed to amend its
summons and that thetwo summonses be heard together.

[8] The Respondent filed afurther summons on 4th February 2004 seeking the following relief:

1. A declaration that on the trueconstruction of Rule 17 of the Special Conditions of play that Jamal Smith wasineligible to represent the
Alexandra School in the BCA Intermediate DivisionSemifinal.



2. A furtherdeclaration that the act of forfeiture as exercised by the Respondent be deemedvalid and binding.
3. A further declaration that no rightto be heard arose on the decision of the Board to forfeit.
BACKGROUND

[9] The Applicant’s case isset out in the affidavit of Jeffrey Broomes Principal of Alexandra School. He deposes that on 18th November, 2003
hewrote a letter to the Respondent seeking clarification and guidance on theeligibility of two past students of Alexandra School to represent the
school inthe Intermediate semi-finals. Heoutlined the facts pertaining to the two students as follows:

1. Both Jamal and Kerry graduated from the school inJuly
20083.
2. Both were regular members ofthe Alexandra team during the season except in Jamal’s case when he played forthe combined schools.

3. Jamal’slast game for the school was August 31st and Kerry’s October 25th. Subsequently, Jamal played for Empire Cluband Kerry for
Wanderers’ Club.

[10] On 24th November, 2003 he received a replyfrom the Business Manager of the Respondent indicating that under theprovisions of the
Special Conditions and Regulations of play 2003, the twoformer students were debarred from representing the school in the intermediateplay-off
matches.

[11] The Principal replied tothe Business Manager’s letter on 25th November appealing the decision on two grounds. According to himin his
letter he stated:

“We at the school appeal this ruling on two specific grounds.

- ltis inaccurate to say, “itis certain that thematches in the Intermediate Tournament did not commence before the end of theschool year past and
furthermore have not even commenced as yet.”

- The facts will show that that the IntermediateTournament commenced since the month of May when both youngsters were very mucha part of
the school’s student body. Weare also more focused on their eligibility to represent the school whether itbe in the Intermediate or the Second
Division.

- ltisinaccurate to say that, “the boys commenced the new season with new clubs.”Again, the facts will show that the new season began in May
and both boysrepresented The Alexandra School continuously until the dates mentioned in ourprevious correspondence to you.

- Itis our intention to legally challenge thisruling, hence we have been asked by our Attorney-at-Law to kindly request acopy of the relevant rules
that were used to arrive at your position.”

[12] On 3rd December, 2003 thePrincipal received another letter; this time from the Chief Executive Officerof the Respondent, who stated that
after reviewing the rules of the competitionhe found no support for the Principal’s claim. His letter continued:

“Rule 17 (f) is applicableto the instant situation. Both students,having obtained the school’s permission to continue playing for the schoolafter the
end of the official school year, did in fact represent the school asrecently as August 31 in the case of Jamal and October 25 in the case ofKerry.
However, they then representedEmpire and Wanderers respectively in the First Division competition. This latter action was a clear violation
ofthe rules.

If these players were toagain represent the school in any BCA competition in the 2003 season, it wouldconstitute a second violation of the rules.
Surely you will agree that two wrongs do not make a right.”

[13] There was no further correspondence between the parties. In the meantime on 17th December, 2003 JamalSmith played for the school in
the semi-final match. The Business Manager of the Barbados CricketAssociation wrote the Principal of Alexandra School stating that the Board
ofManagement of the BCA considered a report from its C.E.O. into the playing ofJamal Smith by Alexandra School in the game under reference
(the intermediatesemi-final) and referred to the earlier correspondence that had been exchangedbetween the Principal and the B.C.A. Theletter
stated inter alia:

“Press reports of the gamelist amongst the players representingAlexandra one Jamal Smith whom the BCA had determined wasineligible to
play. Reports from theUmpires adjudicating the game and an official protest from your opponent HMPOSports Club have all confirmed that Smith
played in the game.

At its meeting, onDecember 15, 2003, the Board noted Rule 38 of the Rule which stipulates asfollows:
INTERPRETATION

The Board is the soleauthority for the interpretation of these Rules and By-Laws and Regulationsmade thereunder and the decision of the board,
on any question ofinterpretation or any matter affecting the Association and not provided for bythese Rules, is final and binding until itis over-

ruled at a subsequentmeeting of the Board or at a general meeting of the Association.

The Board has thereforedetermined that Alexandra School has breached the rules pertaining to theeligibility of players to represent a school by



the playing of Smith and thataccordingly the School has forfeited the game vs. HMPO Sports Club.

The Board noted theconcern that Alexandra had deliberately played Smith after being advised on twooccasions by the BCA that he was
ineligible. In light of this, the Board has determined that Alexandra will besummoned to a meeting at some future date to show cause why the
school shouldnot be subject to any further sanction from the BCA.”

THE QUESTION OF ELIGIBILITY

[14] The whole object of Regulation 17 of theSpecial Conditions and Regulations of play is to ensure that a player does notrepresent more than
one club during the same season. Certain exceptions are made, however, forstudents who leave school during a particular cricket season. The
exceptions are designed generally toallow a student who has left school to elect to continue playing for his schooluntil the end of the season, or
alternatively to represent another team onleaving school, without being in breach of the Regulation which debars a playerfrom representing
more than one club during the same season. For the purpose of the Regulations “club”includes “school”.

[15] The following is anextract from Regulation 17 of the Special Conditions and Regulations of Play:
“Noplayer having taken part in any match for a club shall be eligible to representany other club in any competition during the same season.

(a) “that any pupil, student, master or memberof staff of any school, who has played for such school duringany season and who leaves such
school during such season, shall be eligible toplay for another club in matches commencing after the date on which he shallhave left school;

(b) thatany such pupil or student [but not master or member of staff], may elect andshall be eligible to play for such school if he leaves at the end
of the lastterm of the official school year, in matches commencing prior to the end ofsuch official year and, if he leaves at any time during such
official year,then in matches commencing before the date on which he shall leave such school;

(c) thatany pupil or student of any school, but not master or member of staff, may playfor a Club other than his school in matches commencing in
that period of anyseason which shall be prior to the end of the official school year and mayelect and shall be eligible to play for such school in
matches commencing inthat period of the said season, which shall be after the end of such officialyear.

(f) that a pupil or student leaving school atthe end of the last term of the officialschool year may elect and, with the school’s consent, shall be
eligible to playfor his school for the remainder of the season. Provided, however, that any such pupil or student who elects to play forand does
play for his school in any match commencing after the end of theofficial school year, shall not be eligible to represent any other club duringthat
season.”

[16] A letter from the Ministry of Educationadmitted into evidence shows that the school year ends on 31st August of eachyear. Jamal left school
in July and hislast game was 31st August- the last day of the school year. His playing for the school after July isevidence of his election to
continue playing for the school and he remainedeligible to do so for the remainder of the season. However, in order to be debarred from
playingfor another club the student must not only elect to play for the school butmust actually play for the school in a match after the end of the
officialschool year (31st August). Had Jamal therefore played for the school afterAugust 31st he would have become ineligible to play for another
club. He did not play for the school after the endof the school year, however, and thus he was eligible to play for anotherclub. Jamal
subsequently, exercised hisright to play for another club and played for Empire.

[17] The effect of Regulation 17 (f) is to give a newly graduatedstudent the option to continue playing for his school to the end of the
cricketseason or alternatively to play for another club if he so desires. If he plays for the school after the end ofthe school year he is debarred
from playing for another club. What is the position if he does not play forthe school after the end of the school year but plays for another club?
Clearly he is then bound by the general rulethat no player is eligible to represent more than one club during the sameperiod.

[18] The Chief ExecutiveOfficer misinterpreted the rules when he concluded that the position of Jamaland Kerry was the same. When
Jamalplayed for Empire he was eligible to do so, and having played, he then becameineligible to play for the school or any other club. On the
other hand, since Kerry had played forthe school after the end of the school year, according to Regulation 17 he wasineligible to play for
Wanderers when he did.

[19] Itis unfortunate that anincreasing number of sporting organisations either seek or are forced to seekthe assistance of the court with little or
no attempt to resolve theirdifferences amicably. The time has comewhen these organisations need the assistance of a sports Referee or
Arbitratorto assist in the resolution of disputes. In its revised constitution which cameinto effect in 2003 the Barbados Cricket Association has
recognized the needfor such a procedure and has included the following provision: Rule 23 (a):

(a) Complaintsand disputes between:

(i) Member Clubs;

(ii) A Member Cluband the Association;

(iii) A member andthe Association; and

(iv) Othermembers of the Association

Must first be referred tothe Board for resolution, then to arbitration by arbitrators appointed byagreement between the disputing parties or failing
this in accordance with theArbitration Act, Cap. 110A of the Laws of Barbados, before they are referred tothe courts.”



This entiredispute has progressed as though Rule 23 does not exist. In the meantime the parties have come to thecourt, and the court cannot
shirk its responsibility.

[20] One cannot help but observe a display ofarrogance and mutual disrespect on the part of both the school and the BarbadosCricket
Association. The school informed the Association that it was appealingits decision but when there was no word forthcoming from the Barbados
CricketAssociation that it was setting in motion the procedure for the “appeal” to beheard the school permitted the young man to play without any
further referenceto the Barbados Cricket Association.

[21] The Association on the otherhand, having learnt that Jamal had played for the school never sought anyinformation from the school but
relying on what it considered to be thestrength of its powers under Rule 38 of its Constitution deemed that the schoolhad forfeited the game. It
did not evenconsider the complaint of the Prison team.

Breachof Natural Justice

[22] I am surprised that inthis day and age the Barbados Cricket Association would seek to make a findingagainst one of its members and
penalize it without affording it the opportunityto be heard. As early as 1911 the courtobserved in Board of Education vs. Rice (1911) AC 179 that
“a duty lying uponeveryone who decides anything is to fairly listen to both sides.”

[23] Sports especially cricket,plays a pivotal role in the lives of many Barbadians. Those who administersporting organisations must recognise
that they must observe the basicprinciples of natural justice. Theycannot deliberate in secret, and then pronounce their decisions expecting
themto be accepted unquestionably. Aprovision such as Rule 22 of the Barbados Cricket Association’s Rules will notinsulate their procedure
from judicial scrutiny. Mr. Yearwood for the Applicantsubmitted that in spite of Rule 22 which in effect seeks to oust thejurisdiction of the court,
the Barbados Cricket Association is bound to observethe rules of natural justice.

[24] The question as to whetherthe Barbados Cricket Association can by its rules oust the jurisdiction of theCourt, was addressed in Giriffith vs.
Barbados Cricket Association et al (1989)24 Barb. LR 108. Williams CJ in that case, in considering the effect of thesaid Rule 22 cited with
approval the cases of Lee vs. Showman’s Guild of GreatBritain (1952) 2 QB 329 and Baker vs. Jones 1954 2 AER 553.

[25] In Lee’s case Romer LJstated at page 354:

“The proper tribunals forthe determination of legal disputes in this country are the courts and they arethe only tribunals which by training and
experience and assisted by properqualified advocates are fitted for the task.” The courts jealously uphold and safeguard the prima facie privilege
ofevery man to report to them for the determination and enforcement of his legalrights.”

[26] In Baker vs. Jones Lynskeyd said at page 58:

“The parties can make atribunal or council the final arbiter on questions of fact but though they canleave questions of law to the decision of a
tribunal, they cannot prevent itsdecision being examined by the courts.”

[27] In conclusion the Chief Justice stated inGriffith vs. Barbados Cricket Association at page 125:

“To hold that Rule 22makes the Board or the Association the ultimate arbiter of the law would becontrary to the cases. Such aninterpretation
would make the regulation repugnant to the law of Barbados.”

[28] Since the members of theBarbados Cricket Association have agreed among themselves to vest the authorityin the Board to interpret its rules
and regulations, that body has every rightto carry out its functions free of enquiry and the Courts will not seek tousurp the authority of the Board.
If,however, in carrying out these functions the Board breaches its contractualrelations with its members to allow them a hearing in cases of
disputes, orif it fails to observe the common lawprinciples of natural justice, an aggrieved person to whom the rules apply mayseek the
assistance of the court.

[29] Even if the Board of theBarbados Cricket Association has the sole right to interpret the rules it doesnot have the right to apply themin a
manner which adversely affects those whoare bound by the rules without having given such persons the opportunity to beheard.

[30] In this case the effect ofthe Board’s decision is to deprive the school of the opportunity to appear inthe cricket finals. Having won thesemi-
final match decisively, the school would have had a legitimate expectationto proceed to the finals. It could onlybe deprived of its right to the fruit
of its labour for good and sufficientcause and after an enquiry in which there was procedural fairness. The relevant principle has been expressed
inKioa vs. Minister for Immigration and Ethnic Affairs (1985) 62 ALR 321 at page346 in the following words:

“The law has now developedto a point where it may be accepted that there is a common law duty to actfairly in the sense of according
procedural fairness, in the making ofadministrative decisions which affect rights, interests and legitimateexpectations, subject only to the clear
manifestation of a contrary intention.”

The Right To Be Heard

[31] Another issue to bedetermined is what was the correct procedure to be followed after the Board haddecided that an ineligible player had
participated in the cricket match.

[32] Even if the Board hadobserved all the principles of Natural Justice and had arrived at the decisionthat Jamal Smith was ineligible to
represent the school, it would still havehad to afford the school a hearing before arriving at what was an appropriatepunishment for the school’s
infringement of the rules.



[33] Counsel for the Respondenthas submitted that if the court finds that the student was ineligible to play,forfeiture would automatically flow from
the fact of ineligibility, thus theapplicant would have suffered no injustice by not being heard. The Rules do not support the view thatforfeiture is
the inevitable punishment for breach of the ineligibilityrules.

[34] The rules confer adiscretion upon the Respondent to mete out varying degrees of penalties. Rule 19 of the Conditions of Play states:
“No captain shall waiveany penalties imposed under the aforesaid Regulations nor shall disregard anyviolation of any such Regulations.
Breaches of the aforesaidRegulations or any of them shall be deemed to be violations by Clubs themselvesand not by individual club members.

The Board may in itsdiscretion reprimand any club found guilty of any violation of theseRegulations or any of them, or, if in the opinion of the
Board the gravity ofsuch violations justifies the Board’s so doing may:-

(a) cause any such club to forfeit the match in respect of which any suchviolation occurred or,
(b) disqualify any such clubcompeting in any or all of the competitions.

[35] If the school was not afforded a hearing,on what basis did the Board exercise its discretion granted under therules? Had the school been
heard itmight have been able to urge upon the Board some mitigating factors which couldreduce the harshness of the eventual penalty. For
example it could have submitted that consideration should be takenof the following:

(a) The Applicantat all times acted in good faith even though it misinterpreted the rules.

(b) That it sought clarification from the Respondent and when the Respondentreplied, it appealed the decision pointing out specific facts which
the Respondent had, no doubt,inadvertently misrepresented and the Respondent then neither convened a meetingto deal with the “appeal nor
did it refer the matter to its disputes committeeas provided by its rules.

That the school defeatedits opponent by a large margin. Although no evidence has been led to show the performance of theineligible student, it
is more likely than not that his absence from the teamwould have made no difference to the final result.

[36] It is not for the Court toseek to determine what weight the Board would have placed on any submissionmade on behalf of the school or what
would have been the eventual result, hadthe school been heard. It is however,the duty of the Court to ensure that the rules and procedures are
followed.

[37] In support of hissubmission Mr. King cited the case of Glynn vs. Keele University et al (1971)2AER 90.
[38] The circumstances of thetwo cases were completely different.

In Glynn’s case , thePlaintiff, a university student was among a group of students who appearednaked in public. The Vice
Chancellorinvestigated the matter and without hearing the Plaintiff, took disciplinaryaction against him. The Vice Chancellorjustified his actions
on the grounds that if he had convened a disciplinarypanel as required by the Regulations of the university, some of the studentswould have
graduated before the panel could meet and would no longer be subjectto the discipline of the university. Asa result, the Vice Chancellor imposed
a punishment, limited to what thedisciplinary panel could have inflicted and gave the students the opportunityto appeal to the Council which was
due to meet shortly after. The court held that the Vice Chancellor ofthe university had acted without complying with the requirements of
naturaljustice. It had to decide, thereafterwhether or not to set aside the Vice Chancellor's punishment.

[39] Pennycuick V.C. acceptedthat the authorities show that the court has a discretion whether or not to setaside the decision of a quasi-judicial
body. The court found that in thecircumstances of that case all the Plaintiff could have done had he been heardwas to put forward some plea by
way of mitigation. As a result, it exercised its discretionafter considerable hesitation, not to enforce the injunction.

[40] Even on the facts of that case, Pennycuick V.C reiterated thatthe discretion not to grant an injunction
“Should be very sparinglyexercised where there has been some failure in natural justice.”

[41] Itis not only in refusingan injunction but in any other matter where there is a judicial discretion thatthe Court should be reluctant to exercise
that discretion in favour of a partywhich has not observed the rules of natural justice.

[42] There is no doubt that thegranting of the remedies sought are discretionary. How must the court then approach a case suchas this in which
neither party is without blame? The court must consider all the factorsincluding the conduct of the respective parties to determine if there is
someextenuating circumstances to justify any breach of the principles of naturaljustice.

[43] The Respondent has givenno good reason for its refusal to invite the Applicant to be heard on thequestion of forfeiture of the game. Itis
worthy of note, that in its letter announcing the forfeiture, it indicatedthat the Applicant would be given notice to appear to show cause why
furtheraction should not be taken against it. It ought to have been evident to the Board that in the same way it wasconsidered necessary to afford
the Applicant the opportunity to be heard beforea decision was taken with respect to further action it might have afforded asimilar opportunity
before taking the initial action.

[44] The Applicant seeks inter alia a declaration that the decisionof the Barbados Cricket Association was in contravention of the principles
ofnatural justice and a Declaration that the decision be deemed null and void.



[44] After considering all thefactors involved, in reaching a decision, | have decided to grant the reliefsought by the Applicant. | have alsogranted
the Declaration sought by the Respondent that on the true constructionof Rule 17 of the Special Conditions of Play that Jamal Smith was
ineligible torepresent the Alexandra School in the BCA Intermediate semi-final.

[45] The injunction has alreadybeen discharged. | now make thefollowing Declarations:

(a) That onthe true construction of rule 17 of the Special Conditions of play Jamal Smithwas ineligible to represent the Alexandra School in the
B.C.A. Intermediatesemi final cricket match.

(b) That thedecision made by the Respondent the BARBADOS CRICKET ASSOCIATION at its monthlymeeting on December 15th 2003 that
the ALEXANDRA SCHOOL CRICKET TEAM hadforfeited the game played against HMPO Club, is deemed null and void.

© That theApplicant The Board of Management of THE ALEXANDRA SCHOOL was not given theopportunity to be heard at the BARBADOS
CRICKET ASSOCIATION’s monthly meetingon December 15th 2003 and thus was denied the right to a fair hearing.

(d) That theRespondent THE BARBADOS CRICKET
ASSOCIATION was therefore incontravention of the fundamental principles of natural justice.
[46] In the circumstances ofthis case, each party is to bear its own costs.

W. LeRoy Inniss
Judgeof the High Court



