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DECISION

ByWrit and Statement of Claim dated 13thNovember, 2000, the plaintiff, Yolande Reid, commenced an actionagainst Jerome Leon Reid seeking
to enforce a judgment of the Probate andFamily Court of the Commonwealth of Massachusetts,United States of America. The Statement of
Claim alleges, interalia, the following:

1. The plaintiff is theformer wife of the Defendant and resides in the Commonwealth of Massachusetts,United States of America and was the
Plaintiff in a Suit shortly entitled“Yolande C. Reid, Plaintiff and Jerome L. Reid, Defendant” Docket No. 92D3204in the Probate and Family Court
of the Commonwealth of Massachusetts, UnitedStates of America.[1]

2. The Defendant herein was the Defendant in the above mentionedSuit brought by the Plaintiff and at the time the Suit was brought resided
inthe Commonwealth of Massachusetts, United States of America and defended thesaid Suit.

3. The said Court was duly constituted and held in accordancewith the laws of the Commonwealth of Massachusetts,United States of
Americaand had jurisdiction in that behalf.

4. On the 21st day of November, 1996 the said Probate and FamilyCourt gave judgment in the said action in favour of the Plaintiff and
orderedthe Defendant to forthwith pay to the Plaintiff the sum of US$415,800.00(currency of the United States of America) and to further pay the
sum ofUS$148,690.08 (currency of the United States of America) to the Plaintiff’sAttorneys-at-Law on the Plaintiff’s behalf as contribution
towards thePlaintiff’s costs in the Suit aforesaid.

5. The Defendant has failed to pay the Plaintiff the said sum of$415,800.00 or its equivalent in the currency of Barbados and has furtherfailed to
pay to the Plaintiff or to the Plaintiff’s Attorneys-at-law Cherny& Atwood the said sum of US$148,690.08 and the Plaintiff was forced to paythe
said sum of US$148,690.08 to the said Attorneys-at-law and now claims torecover same.

Inresponse, on the 2nd April 2001,the defendant filed a defence alleging, inter alia, the following:

Thatthe Plaintiff is not entitled to enforce the judgment for US$415,800.00 as thesame contravened the principles of natural justice having regard
to thecircumstances in which, and the procedures by which, the said judgment wasmade. The particulars of defencestate, inter alia,

(1) the award to the Plaintiff was not determined according to theprinciples of family law that would be acceptable to a Court in this Island,but
was [2] arbitrary without any proper judicial assessment of the value of theassets and the respective needs of both parties in order to determine a
fairdivision of the said assets, (2) in theresult Justice Sweeney awarded all of the Defendant’s assets in the U.S.A. tothe Plaintiff, as well as 1/3
of the gross sale



proceeds of the Defendant’s majorasset in this Island, without regard to principles ofsubstantial justice, (3) there was noproper judicial hearing of
the matter, and (4) the Defendant was not present or represented byan Attorney nor were any submissions made on his behalf.

TheDefendant also alleges that the Plaintiff is not entitled to enforce thejudgment for US.$148,690.08 costs as there were irregularities in the
procedureadopted by the said Probate and Family Court which rendered the said judgmentobjectionable on natural justice grounds to the extent
that it would becontrary to public policy to permit its enforcement in this Island. That allegation is supported by thefollowing particulars:

(1) The Defendant was not ordered to pay thesaid costs to the Plaintiff, but to Atwood & Cherny and the said Atwood andCherny was specifically
given an enforceable right in respect of the saidcosts. The Plaintiff therefore has noright to enforce the said Order for costs.

(2) The award of costs was contrary to (a)the Order that each party was to be responsible for his or her own attorney’sfees for the hearing
appealed from and (b) the fact that no order was made forcosts by the Appeals Court. In spite of the above, costs were awardedfor all of the
Plaintiff’s legal fees [3] from 25th August, 1992to 21st November, 1996.

(3) Theamount of the costs was not arrived at by consent (as the Defendant was notpresent or represented at the hearing) or by taxation or other
adjudication ofthe same, but arbitrarily by Justice Sweeney, who ordered payment of thePlaintiffs total legal bill and thereby granted costs on a
full indemnitybasis, without regard to whether or not the said costs were reasonable, when infact they were exorbitant.

Inaddition to his defence the defendant deposes in paragraphs 10 and 11 of hisaffidavit filed in this action on 19thApril 2001 as follows:

“10. I am legally advised and verily believe that in this jurisdiction the plaintiff would have beenrequired under the Family Law Act to file a
statement of financialcircumstances setting out details of the assets giving the improved capitalvalue of any real estate, prior to an order being
made. In an application for alteration ofinterests in property, the applicant is also required to file an affidavitsetting out:

“(b) particulars of title to the property, an estimate of the valueof it together with details of the basis upon which that estimate was made,
anddetails of any charge or encumbrance on the property (including a statement ofthe amount currently outstanding under any such charge or
encumbrance).” Section 68(5)(6) of the Family Law Rules,S.I. 1982 No.18

The procedure adopted in theMassachusetts Court did not therefore comply with Barbadosstandards of substantial Justice in family law cases. I
am legally advised and verily believe that it was particularlyimportant for the Judge to have a full and accurate [4]memorandum regarding the
Change in Value of Marital Assets in view of thefindings of the Appeals Court and the directions given by the said Court to theJudge on remand:
see Exhibit 4R2 atpages 7 and 8.

“11. I am seeking expert evidence as to whether the proceduresadopted by the Massachusetts Court in this case were defective according to
theprocedural requirements and standards usually applicable in those Courts. In the meanwhile I draw the attention ofthis Court to the following
matters:

(i) Whilst the procedures adopted by theMassachusetts Court in this case did not comply with Barbados standards ofsubstantial justice, it would
be fair and reasonable for this Court to infer,at this preliminary stage, that this resulted from a failure in this particularcase to comply with the
usual requirements and standards of Massachusettsjustice, rather than any general lack of fairness and natural justice in thoseusual
requirements and standards;

(ii) It follows that it would be fair andreasonable for this Court to infer, at this preliminary stage, that aprocedural defect or defects occurred in this
case under the proceduralrequirements and standards usually applicable in the Massachusetts Court.”.

Withregard to the award of costs on the rehearing in Massachusetts, Mr. Williamscontends that the award of costs offends against Barbados
notions ofsubstantial justice because the judgment for costs granted by Justice Sweeneywas contrary to the statutory provisions in the Barbados
Family Law Act bywhich the starting position is that each party bears his or her own costs. In the [5] addendum to hisskeleton argument he sets
out the provisions of section 94 and 95 of the FamilyLaw Act and then states:

“2.1. It is significant that the Order made on December20, 1993 was that each party was responsible for his or her owncosts. This order,
therefore,conformed to the Barbadosstatutory provisions.

2.2. It is not known at this stage whether therewas a Massachusetts statutoryprovision to the effect that each party bear his or her own costs or
whetherthe order of the judge was completely discretionary.

3. It is only exceptionally that one partypays the costs of the other party. This power can be invoked only in accordance with the guidelines set
outin The Family Law Rules, S.I. 1982, No. 18”.

Thedefendant appeared at and was represented by Counsel in the suit for divorceand ancillary relief entitled “Yolande C. Reid, Plaintiff and
Jerome L. Reid,Defendant Docket No. 92D3204 in the Probate and Family Court in the Commonwealthof Massachusetts, UnitedStates of
America. The judgment therein given on the 22nd day of December, 1993purported to deal, inter alia, with the assets of the parties
includingassets situate in Barbados. A decree nisi was also granted.

Crossappeals were filed in that Court, in respect of the said order of theCourt. On the 10th day of March, 1994on a motion of the defendant the
Court granted a stay of the proceedings untilthe hearing of the Appeal. That staywas reversed on the 7th day of May, 1996. On the 29th day of
August, 1996, the Court ordered an evidentiaryhearing between the parties on the 14th day of November, 1996. The hearing took place on that
day and theorder made then is [6] now the subject matter of the presentsuit. The defendant did not appear inperson or by Counsel at the re-
hearing. The defendant swore that he did not contest the re-hearing because hehad no money and that he would have had to obtain permission



from the CentralBank of Barbadosto send money out of Barbados. It has not been demonstrated either onaffidavit or by argument that any
attempt was ever made by the defendant toobtain such permission and to seek an adjournment pending the grant of suchpermission.

Mr.Williams then set out in turn Rules 125 to 127 (Family Law Rules (Barbados))withaccompanying comments and concludes thus:

“In conclusion, it is submittedthat the Massachusetts judgmentfor costs was definitely contrary to the Barbadosstatutory provisions and offend
against Barbadosprinciples of substantial justice in Family Law.”.

Theplaintiff cannot enforce the judgment by action in this country unless, bystandards of Barbadoslaw, the Massachusetts Court was entitled to
take jurisdiction over JeromeReid, the defendant. A Court of aforeign country outside Barbadoshas jurisdiction to give a judgment in personam
capable of enforcement orrecognition in Barbadosif the judgment debtor was, at the time the proceedings were instituted,present in the foreign
country. It ison that ground that the plaintiff relies.

Theplaintiff contends that when the proceedings were instituted in theMassachusetts Court the defendant was resident in Massachusetts, took
part inthe proceedings and lodged an appeal against the decision of that Court; andthe fact that the defendant was [7]not present or represented
at the re-hearing ordered by the appellate court isimmaterial because the proceedings, including the re-hearing is “one unit oflitigation”.

Thedefendant denies that the Massahusetts Court had, forthe purposes of Barbadoslaw, jurisdiction over him because he was not resident in
Massachusettsat the time of the re-hearing and also he had withdrawn from the re-hearing onthe grounds that he had insufficient funds to retain
Counsel. He also alleges that the judgment of theMassachusetts Court is impeachable on the grounds that it was obtained incircumstances that
offend the principles of substantial justices as that notionis understood in Barbadosand is unenforceable in that it would be contrary to public
policy.

Thefollowing cases were referred to in argument:

Swain v Hillman and Another [2001] 1 AllE.R. 91

Pemberton v Hughes [1899]1 ch 781

Godard and Another v Gray and Another [1870]Q.B. [L.R. Vol V1] 139

Robinson v Penner [1913] 3K.B. 835

Jet Holdings Inc. And Others v Patel [1990]1 Q.B. 335

Humphrey and Murphy v. Jolly Roger Cruises No. 61 of 1998 (Barbados)

Adams And Othersv. Cape Industries PLC And Another [1990] 1 ch. 433

Caribbean Communications Inc And Caribbean Week Inc. v The NationPublishing Company Ltd. Civil AppealNo. 32 of 1995 (Barbados)[8]

Thedefendant has produced no evidence of breach of any of its procedural rules bythe Massachusetts Court: yet Mr. Williams invites this Court
(paragraph II ofdefendant’s affidavit filed on 19th April, 2001 and set out earlier in thisjudgment) to infer that the procedure adopted by the
Massachusetts Court didnot comply with Barbados standards of substantial justice and to permit thedefendant to call expert evidence as to
whether the procedures adopted by theMassachusetts Court were defective according to the procedural requirements andstandards usually
applicable in those Courts.

Thedefendant resided in Massachusettswhen those proceedings were instituted, he took part in them up to the appealstage but absented
himself from the re-hearing ordered by the AppealsCourt citing his impecuniosity. He had considerable funds in Barbadoshaving sold a property
here contrary to the order of the Massachusetts Courtand for which he was held in contempt by that Court. He said that he needed permission
from the Central Bank of Barbadosto access those funds but there is no evidence that he ever sought suchpermission. On his own admission
hewas aware of the re-hearing ordered by the AppealsCourt.

Inmy opinion, (1) the Massachusetts Court had jurisdiction, and (2) the hearing,appeal and re-hearing were a single unit of litigation of which the
defendanthad notice. I therefore hold thatthere was no breach of natural justice in respect of the Massachusettsproceedings.

InPemberton v Hughes [1899] 1 ch.781, 790-791 Lindley, M.R. said: [9]

“If a judgment is pronounced by a foreign court over persons withinits jurisdiction and in a matter with which it is competent to deal, Englishcourts
never investigate the propriety of the proceedings in the foreign court,unless they offend against English views of substantial justice. Where no
substantial justice according toEnglish Notions, is offended, all that English courts look to is the finalityof the judgment and the jurisdiction of the
court, in this sense and to thisextent - namely, its competence to entertain the sort of case which it did dealwith, and its competence to require the
defendant to appear before it. If the court has jurisdiction in this senseand to this extent, the courts of this country never inquire whether
thejurisdiction has been properly or improperly exercised, provided always that nosubstantial injustice, according to English notions, has been
committed.”.

Thedefendant alleges that the method of assessment of the value of property andthe respective needs of the parties was contrary to the
principles of familylaw that would be acceptable to a court in Barbados. It is not for the Massachusetts Courts toapply the substantive law or rules
of procedure of Barbados. There is also no evidence to support thesuggestion that the Massachusetts Court did not apply the substantive law
orrules of procedure applicable in that Court or that the method of assessment ofthe issues in the Massachusetts Court by Judge Sweeney was



contrary to therules applicable in that Court.

Inthe circumstances the defendant has failed to show that he has a triableissue. Accordingly I hold that thereis no defence to the plaintiff’s claim.

Theplaintiff will have the award made by the Massachusetts Court with interest atthe rate of 4 percent per annum [10]from the date of the writ
until the date of judgment and at the rate of 8% perannum thereafter until paid.

Theplaintiff is also entitled to the costs awarded by the Massachusetts Court.

Theplaintiff is also awarded the costs of this action certified fit for twoCounsel to be agreed or taxed. [11]

S. Moore

Judgeof the High Court.


