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JUDGMENT
[1] The plaintiff joined the staff of thedefendant as a Clerk on May 2, 1979,he was approximately aged 27, being born on February17, 1952.

[2] After serving a period of 6 years in thatcapacity, he was promoted to the position of Supervisor and assigned to theHaggatts Depot, St.
Andrew. He was paidmonthly for his services with the defendant.

[3] His responsibilities, in the evidence ofthe General Manager, Hallam Field, entailed essentially the despatching of buscrews from a duty roster
prepared by the Superintendent in charge andsupervising the remaining employees at the Depot consisting of one or twosecurity guards, a
clerk, a duty driver and up to 3 general workers.

Termination of Plaintiff's

[4] In March 1992, a letter dated 25thwas issued by the defendant to the plaintiff in the following terms:

DearMr. Hoyte:

| regret to inform you that due to the restructuring ofthe Transport Board, your position will be made redundant effective May1, 1992.

You will be entitled to severancepayment at the rate of 2.5 weeks for each year for the first 10 years ofemployment, 3 weeks per year for the
remaining years up to twenty years, and3.5 weeks for any further period up to 33 years.

The Board wishes to extend sincerethanks to you for the services rendered during the course of your employment andwishes you well in your
future endeavours.

Yourssincerely,

Transport Board,

Ancil Grosvenor,

Personnel Manager.

[5] Two days later the plaintiff receivedanother letter from the defendant dated March27, 1992:
Dear Mr. Hoyte,

Further to ourletter dated March 25, 1992,dealing with your retrenchment, this is to advise that you will be paid onemonth’s pay in lieu of one



month’s notice. Your last day at work will be Friday,March 27, 1992.
Yourssincerely,

Transport Board,

Ancil Grosvenor,

Personnel Manager.

[6] The plaintiff's evidence is that he wasat work on March 27, 1992and that at about 10.30 a.m., hereceived the letter which took immediate
effect. In his words:

“I found myselfwithout a job, after one month short of 13 years service with the Board.”

[7]1 Being aggrieved by the defendant’sconduct, the plaintiff consulted counsel and was advised to file an action fordamages for wrongful
dismissal

Particulars of Plaintiff's Claim
[8] The plaintiff asserts —

(a) that he wascontinuously in the defendant’'s employment pursuant to an oral agreement madebetween the plaintiff and the defendant on
May2, 1979;

(b) that he rosethrough the ranks to become a supervisor of the defendant on the followingterms:
(i) Salary - $1,853.00 per month

(i) Entitlement to free travel on buses ofthe

defendant

(iii) Four weeks holiday;

(c) that the contract of employment contained noexpress stipulations as to notice of termination; but that it was an implied term of the contract that
theplaintiff was entitled to reasonable notice to determine the employment and tocontinue in employment until the expiration of such notice;

(d) that in thepremises, such notice would have been 12 months;

(e) that byletter dated March 27, 1992 the defendant wrongfully and in breach of contractterminated the plaintiff's services and promised to pay
one month’s salary inlieu of one month’s notice; and

(f) that in theresult, the plaintiff has suffered loss and damage.

[9] Theplaintiff's claim for special damages are:

(i) 12 months’net salary in lieu of notice = $18,620.76;

(i) holiday paydue for period of January 1992 to date of termination;

(iii) loss ofbenefit in respect of free travel on defendant’s buses for 12 months = $1,440.00

(iv) severancepayment for 12 years calculated in accordance with the Severance Payments Act,Cap. 355A.

[10] Theplaintiff also claims interest on any damages awarded.

Defendant’'s Response To Claim

[11] While admitting that the defendant wascontinuously employed pursuant to the contract of employment, the defendantdenies that the plaintiff
received a monthly salary of $1,850.00, but contendsthat the plaintiff was entitled to and was being paid a monthly salary of$1,704.76 at the time

of the termination of his employment.

[12] The defendant further denies that theplaintiff was entitied under the contract of employment to free unlimitedtravel on its buses as claimed,
and asserts that the entitlement to free travelon its buses was limited to free travel only to and from work.

[13] As to the period of notice allegedlyimplicit in the contract for the termination of the plaintiff's services, thedefendant admits that the plaintiff
was entitled to reasonable notice todetermine his contract, but contends that in the circumstances of theplaintiff's employment, he was not
entitled to 12 months' notice.



[14] The defendant’s further contention is thatthe plaintiff is entitied only to one month’s notice or payment of one month’ssalary in lieu of notice.
Defendant’s Perception ofPlaintiff's Claim

[15] In further response to the plaintiff'sclaim the defendant asserts that the plaintiff is entitled to —

(i) one month’s salary in lieu of notice;

(ii) holiday paydue from January 1992 to date of termination;

(iii) severancepayment as set out in the letter of March25, 1992.

Circumstances of Plaintiff sTermination

[16] The General Manager of the defendant gaveevidence on its behalf and the following extract from his evidence disclosesthe circumstances
in which the plaintiff's services were severed:

“Inlate 1991 after it was decided that the service/operation of the TransportBoard would have to be rationalised as a result of its inability to meet
wagesfor the financial year 1992/1993, meetings were held with the Barbados Workers’Union employees representatives at which a policy was
agreed upon as far asretrenchment of employees was concerned in all categories of workers fromManager down.

Theagreed policy was that “last in first out” provided that all other things wereequal; other things being performance, attitude, attendance and
employeesrecord.

Thesecriteria were applied to determine who must go. Following that principle Mr. Hoyte was severed.”

[17] His evidence further discloses that duringthe financial period 92/93 approximately 700 persons had been severed by thedefendant. Of the
700, 7 weresupervisors at the plaintiff's level and others junior to him in status werealso severed. It was in these circumstancesand according to
the agreed policy with the worker’s representatives that theletter of termination of March 25, 1992was issued to the plaintiff.

[18] The evidence also indicates that theseverance payment was not prepared as a result of the defendant’s inability tomeet its financial
obligation during that period. The defendant had, however, informed its employees of theirentitiement to severance payment.

[19] The General Manager further testified tothe effect that the documents for payments in respect of the plaintiff sholiday and of one month’s
salary in lieu of notice were prepared and held bythe defendant for delivery to the plaintiff personally.

[20] The reason given for this method of paymentwas that the plaintiff had a monthly standing order and an assignment of salaryto a Bank which
meant that for an assignment, whatever remained after thestanding order would be remitted to the Bank. However, it was the policy of the
defendant, in cases of an assignment,not to remit to the Bank the final cheque of an employee so as to ensure thatany unfinished or outstanding
business between the Board and employee could beconcluded.

[21] His evidence further discloses that theplaintiff did not collect his final cheques i.e. the 4/52 part of his holidaypay and the balance of the
month's payment in lieu of notice.

Severance Payment

[22] In its letter of March25, 1992, the defendant informed the plaintiff of his entittement toa severance payment. The evidence ofthe General
Manager discloses, however, that by reason of the defendant’sinability to meet its financial obligations in a timely manner during theperiod
1992/1993, arrangements for the payment of the plaintiff's severancewere not concluded until March and June of 1993. His testimony continues

in these terms:

“TheBoard paid 1/2 the severance during the month of March, 1993 (i.e. March15); and the second half on June15, 1993. Both of thoseamounts
are at the Board. He did notcollect either of the severance cheques.”

Claimfor Free Travel on Defendant’s Buses

[23] According to the evidence of the GeneralManager, the defendant permitted its employees to travel to and from work onpresentation of I.D.
cards issued to them by the defendant. The evidence further indicates that thedefendant had never given permission to travel on its buses using
the 1.D. cardduring periods of the employee’s off-duty. He further testified that a duty bus was also provided by the defendantto take its
employees to and from work thereby avoiding the necessity to usethe bus pass.

Conditions of BusPass

[24] A copy of the pass admitted into evidenceas an exhibit shows "the conditions of issuance" in these terms:

"Beareris granted free travel on Transport Board buses, only while travelling to andfrom work on the routes specified below.

Thispass must be presented on every occasion to the conductor, on demand to anyGuard or Authority of the Board, and when collecting wages.
This pass is company property, and must besurrendered to the Personnel Department on termination of employment.



Routes

Reportimmediately, if lost or stolen.

Signed

PersonnelManager."

[25] It is observed that no routes had beenspecified in the space allocated.
Fare Per Trip

[26] The evidence further discloses that whenthe plaintiff's services were terminated the fare payable by passengerstravelling on the defendant's
buses was $1.50 per trip.

Issues

[27] An evaluation of the evidence indicatesthat the issues for resolution are these:

(a) Whether or not the plaintiff's services with the defendantwere wrongfully terminated;

(b) What was the monthly salary payable to the plaintiff at thedate of the termination of his services with the defendant;

(c) Whether the plaintiff's contract of employment contemplateda period of 12 months' notice to terminate his services or the payment of 12
months' salary in lieu of notice;

(d) Whether the grant of free travel on the defendant's busesconstitutes a financial benefit to be taken into account in calculating theplaintiff's
severance payment; and

(e) What interest is payable to the plaintiff on the sums dueto him.

Resolution

Was the plaintiff wrongfullyterminated?

[28] ltis not in dispute that the defendant experienced financial difficulties inproviding its service to the public during 1991 and that towards the
end ofthat year, the defendant took a management decision to rationalise itsoperation for the financial year 1992/1993. Meetings were held with
the plaintiff's union representatives and apolicy of retrenchment of the defendant's employees in all categories wasagreed. This state of

affairstherefore led to the defendant retrenching approximately 700 of its employeesof various categories, including the plaintiff.

[29] The evidence of the defendant's generalManager clearly indicates that by reason of its financial difficulties thedefendant would not have
been in a position to meet its obligations to itsemployees during 1992/1993 and therefore a re-organisation of its operations wasnecessary.

[30] Section 3 (3) of the Severance Payments Act Cap.355A provides for redundancy in these terms;
(3) For the purposes of this Act, an employee who is dismissedshall be deemed

(a) to be dismissed because of redundancy if his dismissal iswholly or mainly attributable to

@i ...

(ii) the fact that the requirements of that business foremployees to carry out work of a particular kind or for employees to carry outwork of a
particular kind in the place where he was so employed, have ceased ordiminished or are expected to cease or diminish.

[31] Applying the provisions of section 3(3)(a)(ii) to the evidence which wasadduced on behalf of the defendant and which | accept, | find that
theplaintiff's services with the defendant were indeed terminated by reason ofredundancy and that the defendant's letter of March 25, 1992, to the
plaintiffcorrectly reflected the position. Thatletter also informed the plaintiff of his entittement under the Severance Payments Act.

[32] The plaintiff's claim for wrongful dismissalis therefore without substance and is rejected.

Monthly Salaryat Termination

[383] Theplaintiff's contention essentially is that during his period of service withthe defendant his salary as a supervisor was revised from time to
time until hewas in receipt of the monthly sum of $1,850.00, and that the defendant withouthis consent reduced his salary. Hisevidence on this
aspect of the claim is as follows:

Mysalary was reduced in October of 1991. Noone consulted me about that; | never signed to it, nor agreed for it. My salary was reduced when

there was areduction of salary by the Board from $1853 to $1704.76. The Board asked me to take a reduction in mysalary and | said no and it
was reduced in October 1991. | signed nothing. From October 1991, | was paid $1704.76.



[34] It is a matter common knowledge that during1991, the Barbadoseconomy was so seriously threatened that the Government of the day had to
adoptstringent measures to preserve the integrity of the Barbadosdollar from devaluation. Reduction ofGovernment expenditure was therefore
seen as one of the means to promote therecovery of the economy.

[35] Against the background indicated inparagraph 34, Parliament enacted the Public Service Reduction of Emoluments Act 1991 (Act 1991-13).
The effect of the Act was to reduce theemoluments payable to public officers, and to other employees in the publicservice and in other related
bodies and to several other persons receivingemoluments from the Consolidated Fund. Parliament also provided that the provisions of the Act
were to cease tohave effect on March 31, 1993.

[36] Section 3 of the enactment applied theprovisions of the legislation to the several persons and services specified inthe First Schedule which
by paragraph 5(b) included the "staff of allstatutory boards".

[37] The plaintiff in his pleadings avers thatthe defendant is a statutory corporation established by the Transport Board Act, Cap. 297, and
hisassertion is admitted by the defendant.

[38] The plaintiff's evidence is that thedefendant had reduced his monthly salary from $1853 to $1704.76 in October 1991without his consent.
The implication isthat by so doing, the defendant had acted unlawfully.

[39] The reduction in the salaries of publicofficers and employees of statutory bodies was ordained by Parliament insection 4 of the Act in these
terms:

4(1) In this Act,the "September 1991 rate" means the rate of emoluments that was, onthe 30th day of September, 1991, payable to the several
persons orin respect of the several services set out in the First Schedule.

[40] Section 4(2) sought to fix the rate ofemoluments payable at eight per cent less than the September 1991 rate. The Act further mandated by
section 4(6)that the September rate of emoluments payable to the staff of statutory boards"be suspended" and "shall be of no effect and shall not
bepayable during the period 1st October 1991 to 31st March1993. The section also prescribed thatthe rate to be calculated in respect of such
staff was to be in accordance witheight per cent less than the September 1991 rate i.e. prescribing, in effect,an eight per cent cut in the salary
payable to staff of "all statutoryboards". In the case of theplaintiff, his rate of emoluments per month at the30th of September, 1991 was $1853.

[41] The constitutionality of the Public Service Reduction ofEmoluments Act, 1991 was challenged and it was affirmed by the Privy Council
inGladwyn King vAttorney-General of B'dos [1994] 1 WLR at p 1560.

[42] | therefore find that the defendant'sreduction of the plaintiff's monthly salary from $1853 to $1704.76 was lawfuland that the reduced salary
forms the basis for computing the plaintiff'sseverance payment. The claim for acomputation on the basis of $1853 per month is accordingly
rejected.

LENGTH OF NOTICE

[43] Itis contended that the plaintiff'scontract of employment is only determinable on the giving of reasonable noticeand that the defendant ought
therefore to have given the plaintiff 12 months'notice to effectively terminate his employment.

[44] In this connection, it is appropriate torecall the following observations of McRuer C.J. H.C. in Bardal v. The Globe and MailLtd [1960] 24
D.L.R.(2d) p 140 atp 145:

"Therecan be no catalogue laid down as to what is reasonable notice in particularclasses of cases. The reasonableness ofthe notice must be
decided with reference to each particular case, havingregard to the character of the employment, the length of service of theservant, the age of
the servant and the availability of similar employment,having regard to the experience, training and qualifications of the servant.

[45] In Ansari v. British ColumbiaHydro and Power Authority [1986] 13

C.C.E.L.238 (B.C.S.C.), McEachern, C.J. while addressing the question of reasonablenotice commented as follows at p. 243:

InGillespie v.Bulkley Valley Forest Industries Ltd., [1975] 1 W.W.R. 607,50 D.L.R. (3d) 316B.C.C.A., it was said that the factors enumerated by
McRuer C.J.H.C. should not be regarded as exhaustive but with great respect, they areindeed the most important factors, and other matters
which have crept into theassessment of this kind of damages are not of great significance.

[46] Continuing at p. 248, McEachern C.J. added:

Atthe end of the day the question really comes down to what is objectivelyreasonable in the variable circumstances of each case, but | repeat
that themost important factors are the responsibility of the employment function, age,length of service and the availability of equivalent alternative
employment,but not necessarily in that order.

Inrestating this general rule | am not overlooking the importance of theexperience, training and qualifications

ofthe employee but | think these qualities are significant mainly in consideringthe importance of the employment function and in the context of
alternativeemployment.

Whatall this means, in my view, is that the general statement of factors quotedabove from Bardal are thegoverning factors, and it would be better
if other individual or subjectivefactors had not crept into the determination of reasonable notice. In my view such other matters are of



littteimportance in most cases.

[47] In seeking to support the plaintiff'sclaim, Counsel referred to Samuel Waithe v. Caribbean International Airways Ltd [No. 545 of 1987] and
Roseann Whittaker v Caribbean Sea Island Cotton Co. Ltd [No. 14 of 1990] in which a noticeperiod of 12 months was awarded. It isof
significance, however, to observe that those decisions involvedcircumstances of wrongful dismissal.

[48] In June Clarke v. American Life Insurance Co No. 33 0f1998, the Court found that the appellant's termination was by reason ofredundancy
and the learned Chief Justice in the course of his judgment at pages13 and 14, paragraphs 44 and 45 said:

Becauseof the conceptual and practical differences between redundancy and wrongfuldismissal and because of the differences in the aims and
objectives ofcompensation for redundancy vis-a-vis damages for wrongful dismissal, we see nobasis upon which to import common law
principles in arriving at ourdecision. Statutory severance (redundancy) payments represent compensation for loss of an established job
notcompensation for loss of future earnings. A severance payment compensates the employee retrospectively whereasdamages for wrongful
dismissal provide compensation prospectively. We therefore do not believe that thecriteria applicable to a determination of reasonable notice in
a wrongfuldismissal case should apply in a case of redundancy. We are fortified in our view and persuaded by a statementappearing in
Professor Cyril Grunfeld's pioneering work "The Law ofRedundancy” (3rd Edition 1989). The learned author says at p. 58:

'Foran employee to be entitled to redundancy pay the reason for his dismissal mustbe "redundancy". It is immaterialthat his dismissal for
redundancy contravened the common law, for example,because it was unjustifiably without due notice. The "redundancy" condition of
entitlement to redundancypay is a specially created concept without any previous common law model.

Equally,however, we are of opinion that a long serving employee should not beperemptorily severed with just the statutory minimum notice. It
would not accord with notions of fairness, reasonableness and goodindustrial practice.

[49] In the June Clarke's Case, the appellant had entered theemployment of the respondent as a secretary/cashier in May 1962 when she
was27. During her 25 years service withthe respondent, she moved through the ranks of her employment to become therespondent's
Administrative Manager in 1976. On November 20, 1987, her services were terminated by a letter datedNovember 12, 1987 which also indicated
that she was entitled to full severance,one month's pay in lieu of notice, holiday pay and a full salary for November1987.

[50] The key issue for resolution by the Courtwas whether the appellant Clarke was entitled under her contract of employmentto more than one
month's notice or a payment of more than one month's salary inlieu of notice.

[51] In seeking to resolve the issue, the Courtexamined the purpose and intent of the Severance Payments Act with particular reference to
section20 which deals with the required period of notice to determine a contract ofemployment, and the Court took the view, that as a matter of
statutoryinterpretation, the minimum period of notice prescribed by the section could beenlarged by implying a term in the contract of
employment to the effect that"the employer, was under a duty, for reasons of fairness and the requirements of good industrial practice, togive
reasonable notice of redundancy beyond the statutory minimum period."

[52] In the result, the Court held that theappellant Clarke was entitled to more than the statutory minimum period ofnotice and, in the
circumstances of the case, the Court awarded a period of 5months' notice.

[53] The length of service with the employer inthe June Clarke's case was 25 years and at her termination she was anAdministrative Manager at
the age of about 52. In the present case, the plaintiff's period of service with thedefendant was 13 years and having moved through the ranks
during those years tothe position of a supervisor, he would have been 40 when his services wereterminated. There is also the evidencethat he
sought and was unable to find alternative employment.

[54] In view of the decision in June Clarke v. The AmericanLife Insurance Company No. 33 of 1998, and taking all the other circumstances of
theplaintiff's termination into account, | find that the plaintiff is entitied tomore than the minimum period of notice prescribed by section 20 for
thetermination of his contract of employment. It is therefore my opinion that 2 months would be reasonable notice inthe plaintiff's case.
Accordingly, theplaintiff is entitled to the payment of 2 months' salary in lieu of notice.

Free Travel

[565] With respect to the issuance of the buspass to facilitate the plaintiff's travel to and from work, | find that thefacility does not constitute a
financial benefit for the purpose of computingthe plaintiff's severance pay.

Interest Payable on Sums due

[566] The sums to which the plaintiff is entitledare:

(i) two months' salary in lieu of notice:

(i) holiday pay;

(iii) severance payment calculated in accordance with the Severance Payments Act.

[57] In his evidence in chief, the plaintiffindicated that he had been paid up to March 1992, and that he had not been paidany money after his
March salary. Under cross-examination on this aspect of his evidence, he said:

"lwas not informed by the Board how much my severance was... | did not receive anycheque for 1/2 of any severance paymentor notice about



any severance from the Board...My salary is normally paid into aBank account at Royal Bank of Canada, Broad Street."
[58] In further cross-examination with respectto the defendant's letter dated March 27, 1992, he said:

Idid not check with the pay office for the one month's salary. | did not make any enquires about vacation pay or severance pay or the
months'salary in lieu of notice.

[569] The evidence of the defendant's actingFinancial Controller, Malcolm Bovell, indicates that the plaintiff's vacationpay was prepared on April
28, 1992 for collection from the accountsdepartment. Bovell was, however unawareas to whether the plaintiff was informed that the cheque was
prepared and readyfor collection.

[60] Bovell further testified that a cheque inrespect of half of the amount due as severance pay was prepared on March 5,1993, and was held by
the accounts department. The final payment wasdue on June 15, 1993.

[61] With respect to the cheques for holiday payand for the first half of the severance pay, the evidence is that these amountswere deposited in a
special account for unclaimed wages held in the name of theTransport Board.

[62] Section 3A of the Severance Payments Act prescribesthe time limit within which a severance payment is to be paid in these terms:

(1) A severance paymentthat is required to be paid by an employer under section 3 shall be paid within2 months of its becoming due, or within
such longer period not exceeding 4months as the Board allows.

(2) Where a severance Payment that is required to be paid by anemployer under section 3 has not beenpaid within the period specified in
subsection (1) interest calculated on theunpaid severance payment at such rate as the Minister responsible for Financemay fix by order, is
payable by the employer from the expiration of the period.

[62] In terms of the rate of interest to beapplied to unpaid severance payment, Counsel did not, in the course ofsubmissions, direct the Court's
attention to any Ministerial order prescribingthe appropriate rate; nor has the Court's research established that any suchrate has been so

prescribed.

[63] ltis the Court's view, however, that theintention of Parliament may be achieved by reference to the Court's discretionunder the
SupremeCourt of Judicature Act, Cap. 117A.

[64] The defendant’s letter of March 25, 1992 indicated that the plaintiff's effectivedate of termination was May 1, 1992; and having regard to the
terms of section3A(i), the plaintiff's right to severance pay accrued as from that date.

[65] In the result, it is hereby ordered thatthe plaintiff's unpaid severance payment shall bear interest at the rate of 4%from July 1, 1992 until
today's date, and thereafter at the rate of 6% untilpayment in full.

[66] The two month's salary awarded by thisCourt in lieu of two months' notice of termination shall bear interest at therate of 4% from April 1,
1992 until today's date and thereafter at the rate 0f6% until payment in full.

[67] As regards the sum due in respect of theplaintiff's holiday for the period January 1992 to the date of termination, noorder is made as to
interest, since the evidence discloses that the sum payablewas prepared on April 28, 1992 for collection by the plaintiff and his evidenceis that
he did not make any enquiries about his holiday pay.

[68] The plaintiff will have 2/3 of his costscertified fit for two Attorneys-at-law.

Judge of the Supreme Court.



