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INTRODUCTION
[1] This is an application for leave to appeal against the Case Management order of a High Court Judge which was made as part of the Case Management process.
[2] The basis upon which an appellant would successfully seek leave to appeal an interlocutory order of a High Court Judge exercising her discretion is:
(a) The appellant needs to show that there is a realistic prospect of success, or,  
(b) That there are compelling reasons why the issue raised should be   heard by the Court of Appeal.
[3]     In the case of an interlocutory order the Court has to consider whether:
(i) The judge’s exercise of her discretion was clearly wrong or 
(ii) The judge exceeded the generous ambit within which reasonable disagreement is possible.
[4]   	There is full agreement between the parties on the aforesaid bases upon which the applicant could successfully seek leave to appeal and the exercise of the learned judge’s discretion. The authorities relied upon by counsel included on the first point of leave to appeal, the well-known decisions of this Court starting with Financial Services Commission and BIPA v British American Insurance Company (Barbados) Limited BB2012 CA 11 and Truss v Windsor Plaza Inc. Barbados Civil Appeal No. 10 of 2015.
[5]    The principle of law in relation to the exercise of the judge’s discretion, simply stated, is that the applicant needs to show that there is a realistic prospect that it will be able to persuade the Court of Appeal that the High Court Judge’s exercise of her discretion was “clearly or blatantly wrong.”
[6]   	In explaining the standard in the English case of G v G [1985] 2 All ER 225 Lord Fraser of Tullybelton after pondering on the language used by different judges, whether ‘blatant error’, ‘plainly wrong’ or (simply) wrong concluded that:
“All these various expressions were used in order to emphasise the point that the appellate court should only interfere when it considers that the judge of first instance has not merely preferred an imperfect solution which is different from an alternative imperfect solution which the Court of Appeal might or would have adopted, but has exceeded the generous ambit within which a reasonable disagreement is possible”.

[7]    	The parties were also in agreement on the fact that the appellate court would not lightly interfere with the judge’s exercise of discretion unless he failed to consider matters he is bound to consider or considered irrelevant matters or can truly be said to have acted unreasonably: see Associated Provincial Pictures House Limited v Wednesbury Coporation [1948] 1 K.B. 223 and Hadmoor Productions Ltd v Hamilton [1983] 1 AC 191.  See also Toojays Limited v Westhaven Limited, Civil Appeal No. 14 of 2008 in which Hadmoor was applied.
[8]   Counsel Sir Elliott Mottley (Sir Elliott) cited the decision of Sir David Simmons CJ referring to Proverbs v Proverbs BB 2002 CA 19 and the possibility of interference where it has been shown that there is an error, and the order is unreasonable or plainly wrong.  Or in the words of Burgess JA (as he then was) in Roger Brathwaite v Paulette Atkins Civil Appeal     No. 20 of 2016,
“Before the Court can interfere it must be shown that the judge has either erred in principle in his approach or has left out of account or has taken into account some feature the he should, or should not, have considered, or that his decision was wholly wrong because the Court is forced to the conclusion that he has not balanced the various factors fairly in the scale.” 

[9]    	Based on Sir Elliott’s submissions the applicant/intended appellant filed an application for a variation of the Case Management timetable on 19 May 2021.
[10]   The following orders were sought in the application:
1. “The dates fixed for trial in this matter be varied and the trial be fixed for [ ] (sic)
2. The trial of this matter be conducted by a full in-court hearing.
3. All witnesses shall be present in court for face-to-face cross examination.
4. The costs of this Application be costs in the cause.”

[11]   This trial direction varied an earlier direction of 6 November 2020 where it was ordered that the trial be conducted virtually, “Mr. M. Tariq Khan for the Claimant and Ms. Michelle A. Shepherd for the Defendants will attend the court in person while Sir Elliott D. Mottley Q.C, for the Defendants, will participate virtually.”
[12] 	According to the submissions, the matter came on for hearing under a Certificate of Urgency before the learned High Court Judge on 25 May 2021.  On that day, the court made an order and varied the dates for trial. This is the order against which the applicant/intended appellant wishes to appeal.
[13]   	In his affidavit filed on 7 June 2021 Sir Elliott asserts that the court’s order was inter alia that the trial of the matter will be conducted both in-person and by virtual means.   The order continued: “the attorneys acting on behalf of the parties are required to be present in court while the witnesses are permitted to participate virtually by electronic means.”
[14]   This Court can only presume that the order of 6 November 2020 was either vacated or subsumed by circumstances and therefore had to be revisited by the order made on 25 May 2021. The need for the new order has not been addressed by counsel for the applicant nor the respondent.
[15]  	The applicants/intended appellants focused on the conditions under which virtual hearings were conducted to support their application for leave.  Indeed, that is part of the context of the application both in this Court and in the court below.  But the discussion during the hearing in this Court led to the reasonable inference that the matter was affected by the presence of the COVID-19 pandemic and the orders made reflected the kinds of precautions that were being made by the court below at the time.
[16]   	Counsel for the applicants Sir Elliott’s affidavit in support of the application for leave and his submissions addressing his previous experience in remote hearings provided the reasons for opposing the learned trial judge’s order.  Unfortunately, Sir Elliott does not state at paragraph 15 of his affidavit where he describes his “previous experience”, nor elsewhere, a relevant date of his experience and is therefore materially unhelpful since the experience may be interpreted as an ad hoc mode of trial including an order presumably made during the pandemic.
[17]   	Sir Elliott insists that virtual proceedings are not sufficient for the Court (or counsel) to be fully able to gather the perspective of the witnesses’ demeanor and to properly evaluate the witnesses’ credibility.   According to counsel “in virtual proceedings it is much more difficult to control an adverse witness during cross-examination as attempts to prevent irrelevant tangents often results in attorneys and witnesses simply talking over each other.”
[18]  	Finally, counsel claims that cross-examination of witnesses virtually will impair the applicants/intended appellants’ ability to convey complex subject matters when having to refer the witness for the respondent to voluminous documents.
[19]   	At no time does the affidavit reflect upon the difficulties that the other side may have in doing the same thing (cross-examination) that Sir Elliott describes from his perspective even though the order does not require witnesses for either side to be present in court.  Neither do the affidavit and submissions mention whether the issues raised in relation to the virtual hearings are partly due to unfamiliarity with the modality of virtual hearings, again something that could be equally experienced by both sides.
[20] 	It must be noted that the criticisms of the “problems” caused by virtual hearings apart from the alleged personal experience are mere opinions based on the alleged experience and speculation.  For example, there is no evidence provided to support the view that in virtual proceedings it is much more difficult to control an adverse witness during cross-examination and that the cross-examination of witnesses virtually will impair the applicants/intended appellants’ ability to convey complex subject matters when having to refer the witness for the intended respondent to voluminous documents.
[21]  	Yet, it is submitted that the learned trial judge failed to take into consideration the above relevant matters, therefore the application for leave to appeal should be allowed.  We understand the argument to be that the court should consider an alleged “negative” experience and opinions based on this experience along with speculation as the basis for reversing the learned judge’s order.  This, Sir Elliott submits, represents “Wednesbury reasonableness.”
[22] 	He also lists a few alleged problems with the use of remote video conferencing technology in Barbados.  It is apparently being argued that the learned trial judge would not have been aware of these problems or, if aware, is choosing to ignore them.  But again, nothing is said with regard to the problems which in those circumstances, would be faced by the other side.
[23]   Sir Elliott finally argues that there is no doubt “in our minds that we will again encounter the above technical difficulties when the witnesses are allowed to appear virtually, resulting in an injustice done to the intended appellants.”
[24]   	In examining the extent to which the applicant has satisfied the criteria as stated in paragraphs 2 and 3 above we proceed by first discussing the paragraph 3 criteria, since if the applicant fails on these issues numbered (i) and (ii) there is no hope for success on paragraph 2 (a) and (b).

THE JUDGE’S EXERCISE OF DISCRETION
[25]   The applicant argues that the learned judge’s order was clearly wrong.  To be completely clear, the expression “clearly wrong” should be extended to state “clearly wrong in the exercise of her discretion.”
[26]	The exercise of discretion is normally influenced by existing circumstances. Yet, in the application before the court there is no mention made of the existing circumstances and the obvious issues which would have arisen in 2021.  However, in discussion before this Court both parties and the Court did agree that this matter would have been heard in the middle of the COVID-19 pandemic and its imposed protocols.
[27]  	But it must be noted that even in the absence of COVID-19 a judge has been able to exercise discretion in any determination of the mode of trial, having perused the pleadings in the case and the submissions of counsel on the issue before the court if there are any.
[28]  	This Court is not in possession of the pleadings in the case before the High Court even though the rules require that certain Case Management be done to assist the court and expedite the case, so that it would be tried expeditiously.  It is therefore difficult, without more, to determine the relevance of certain arguments without even taking a look at the pleadings, unless the order of the court can be declared “clearly wrong.”
[29] 	Sir Elliott also complains that the learned judge has not provided written reasons for her order.  However, we do not accept that the relevant issues can only be clarified if the learned judge provides written reasons.  We do find that some aspects of the background to the decision can be gleaned from those limited facts provided.  But no transcript of the proceedings has been shared with the Court to help us go any deeper.
[30]   Nevertheless, we have been told in the submissions of the applicant of bad personal experiences with the virtual hearing technology, by learned counsel Sir Elliott.  He sees this as sufficient even though he has not furnished us in his affidavit with any material about the circumstances surrounding the making of the High Court Judge’s order as mentioned above.
RESPONDENT’S SUBMISSIONS
[31] 	Counsel for the respondent agreed with counsel for the applicant on the principles stated above that are to be applied where there is an application for leave to appeal including a claim that a judge’s exercise of her discretion in the court below was “clearly wrong.” Counsel for the respondent           Mr. Khan has asked us to reject Sir Elliott’s statement from the bar table giving factual reasons for the applicants’ application.  We agree that a statement not given on oath or in an affidavit properly attested to should be rejected since its veracity cannot be relied upon without these well-known safeguards. 
[32] 	However, we also note that some of the evidence is given in the affidavit in support of the application by counsel.   Of course counsel filing such an affidavit in his own name sets himself up to be cross examined which would be a very awkward situation in a trial of the issue on appeal.  The best practice therefore would be to have an independent witness attest to the facts which need to be considered.  Counsel’s seniority makes no difference in the circumstances.  But his affidavit gives us his perspective only.
[33]   	In circumstances where the court needed to know how the judge’s discretion was exercised, we do not think it is fair in the absence of relevant aspects of the record that the Court be called upon to determine how the judge’s discretion was exercised based primarily on submissions that the learned judge did not take his experience, opinion and speculative assertions into account. 
[34]  	However, based on the submissions of counsel for both parties, we are satisfied that this was an argument about the most convenient manner for the case to proceed in the midst of the COVID-19 conditions affecting the court and indeed most of the world. 
[35]  	We therefore move on to discuss the application of the principles stated earlier to the facts of the matter.
DISCUSSION
[36]   Beginning with principles governing leave to appeal as stated earlier, we are satisfied that there is no issue of great importance that needs to be clarified relating to a witness giving evidence remotely.  We are aware that orders for matters to be heard virtually or that some witnesses or counsel may act virtually have been given in a widespread fashion at the high court level and the Court of Appeal during the COVID-19 pandemic and were not unknown prior to the existence of COVID-19 but may have been less frequently used.
[37]   We also take notice of the rules governing the court’s powers to determine the mode of trial including, that parties or witnesses and counsel can be heard virtually.  In proceeding to make orders on the mode of trial, Judges have relied on Part 2.6 (3) and (4) of the CPR which state that “(3) the court may order that any hearing be conducted in whole or in part by means of a telephone conference call, video conference or any other form of electronic communication. (4) The court may give directions to facilitate the conduct of a hearing by the use of any electronic or digital means of communication or storage or retrieval of information, or any other technology it considers appropriate.”
[38] 	Judges have also relied upon the CPR, in particular Part 26 thereof, to take steps to expedite hearings in circumstances where some witnesses may be finding it difficult to travel and in some cases for health reasons.  Indeed, a trial judge has the responsibility to see to it that the matter comes to trial in a reasonable time.  The court may also take such steps to save costs for both sides in the event that the unsuccessful party could be called upon to pay exorbitant costs of travel and accommodation for witnesses depending on the court’s timetable for trial.  In other words, convenience is always a factor in the court’s Case Management consideration, especially where the court can see that the matter has been outstanding for an extended period of time.
[39]   	Sir Elliott for the applicants for leave has argued that because of the nature of the case including large volumes of documents which would form the basis of some cross examination his need for a face-to-face hearing is justified.  However, it is the claimant who must prove his case and therefore it cannot be to the claimant’s benefit to find his witnesses being cross-examined on large documents remotely.  But the time taken to peruse documents and read excerpts to the witnesses are factors which would be considered during a trial to determine whether an extension of time is needed to complete his evidence in chief.  The same approach would apply to cross examination especially if there is some problem with the technology.  
[40]   	But consequential delay has to be weighed against a decision to adjourn once or multiple times because the witnesses find it difficult to travel at the same time or for sufficient length of time to accommodate a court hearing.
[41]  	One can only assume that the court below would have been made aware of the large volumes of documents which are to be referred to in cross- examination.  But suffice it to say that trials under the CPR proceed largely based on witness statements, hence there is ample opportunity for both sides to predict or prepare questions and consult the relevant documents when being cross-examined.   Neither the claimant nor the defendant would have an opportunity to correct anything not stated clearly in a witness statement when being cross-examined.  But counsel would have ample time to explore possible lines of attack in preparation for cross-examination. These circumstances level the playing field on which both sides must play where the order permits them to give evidence remotely.
[42]   	At the end of the day, where there is difficulty during the trial either party can ask for recorded evidence and transcripts to be reviewed to ascertain accuracy.  In order to do that, either party or both parties may apply for an adjournment to conduct the necessary review. 
[43]   	At the end of the evidence both sides would be afforded the opportunity to critique the evidence of the other party in oral submissions, if permitted.  In other words, allowing evidence to be given remotely is not to be equated to abandonment of ordinary trial processes.
[44]  	In arriving at a decision, a trial judge would be able to consider the difficulties caused by technology and either require clarification or apportion weight accordingly.  The burden of proof would remain the same.  And finally, the right to appeal would continue to be available to both sides. All of these options were available to litigants before technology provided the option of remote hearings and continue to be available.
[45]   	The applicant has asked the Court to consider the case of Kinder Morgan Production Co. LCC v Scurry County Appraisal District case number 11-20-00258 in the Texas Court of Appeals (Kinder Morgan).  We have done so and find that the ratio of the decision does not support a finding adverse to the learned high court judge’s decision.  Indeed, in Kinder Morgan there was concrete evidence that several things went wrong at trial including the inability of the appellant’s lead counsel to participate in proceedings because of technical difficulties and the court’s refusal to grant a “continuance” or adjournment to continue the case at a later time or date.
[46]   	At page 38 of the judgment the appellate court states:
“In light of our discussion, we do not hold that a party is entitled to a continuance as a matter of right when its counsel of choice is unable to appear in person at trial or that a party is always harmed when its lead counsel is required to appear and participate in a trial remotely. As we have said, the circumstances before us are quite unique to say the least. However, the trial court imposed a very aggressive and stringent discovery and trial schedule in an extremely complicated case where the amount in controversy was substantial. A lawyer who was retained specifically for his expertise in the area of law that was relevant to this case was unable to attend or participate in the trial in person during a novel and unforeseen pandemic because, due to his underlying health conditions, his personal physician had advised him not to do so. We should not fault or punish lead counsel, or his client (KMPC), because of legitimate concerns that may adversely affect one’s health and well-being. Neither should the trial court.”

[47]   The court then concluded as follows:
“Despite the best efforts of everyone involved, due to the reoccurring technical difficulties that were not attributable to KMPC, KMPC’s lead counsel could neither hear nor view the trial proceedings on a consistent basis and actually lost the internet connection to the trial for a period of time as the trial proceeded in his absence. In the end, his ability to fully and effectively represent KMPC was significantly diluted. Although KMPC timely brought to the trial court’s attention that its lead counsel was unable to “fulfill his duties” under the existing circumstances, the trial court refused to continue the trial and ultimately directed a verdict against KMPC

The overarching purpose of the remote proceeding protocol is to accommodate, rather than hinder, a party’s ability to effectively participate in a court proceeding. When the protocol and its purpose fail, prudence suggests that the court proceeding that is attempting to utilize it should either adjourn or be postponed. Here, the protocol failed and its intended purpose was hindered. As such, based on the unique circumstances before us, we hold that the trial court’s unwarranted denial of KMPC’s right to be represented by its chosen counsel constituted reversible error.

Accordingly, we sustain KMPC’s third issue.”

[48] 	A proper analysis of this decision would reveal that firstly, there were complex procedural issues which had been challenged before the court on appeal by the appellants along with the problems which caused the lead counsel to be unable to participate effectively.  Secondly, this is a case on appeal in which the technological glitches had in fact occurred with the consequence that lead counsel could not carry out his duties to his client. The Texas Court of Appeal described these circumstances as unique, and thirdly, the main issue which caused the trial court’s decision to be reversible was the refusal of that court to afford an adjournment of the trial to facilitate full participation by lead counsel.  Again this was quite unique. 
[49]  	The court recognised in Kinder Morgan that the overarching purpose of the remote proceeding protocol was to accommodate, rather than hinder, a party’s ability to effectively participate in a court proceeding.  The judge in the lower court also recognised this.  There is no allegation of hindering a party’s ability to effectively participate in a court proceeding in the case at bar.  Firstly, because the proceeding has not yet taken place but also because no one knows what difficulties may occur at trial where everything may actually go smoothly.  The standard, in any event is not to provide “ideal” conditions, since such conditions may not be possible for both sides in any case when all things are considered.
[50] 	What has to be considered is that the pandemic continues and was definitely in existence at the time of the High Court’s order. The health of all concerned along with issues of convenience for anyone who has to travel would have been at stake at the time when the court made the order. Those conditions had to be balanced against the ability to see and hear witnesses virtually and the ability to request an adjournment where required in the interest of justice.
[51] 	However, it is not a fair assessment of the learned trial judge’s exercise of discretion to assume that something of the magnitude of those discussed in Kinder Morgan would go wrong in this case.  The expectation based on counsel’s experience is speculative and, as already illustrated, ignores the advantages of remote hearings and the use of the available technology.
[52] 	The applicant’s counsel has referred to a case from Texas, USA.  However, we consider it much more helpful to consider a decision of the UK House of Lords where the CPR 32.3 (similar to our CPR 2.6 referred to above) in that jurisdiction provides the basis for the trial judge to order that matters be heard virtually.  The CPR 32.3 in the UK states: the court “may allow a witness to give evidence through a video link or by other means”.
[53] 	This impact of the CPR32.3 was considered in the case of Polanski v Conde Nast Publications Ltd [2005] UKHL 10, [2005] 1 WLR (Polanski v Conde Nast) where the trial judge made use of the relevant CPR provision.  In assessing the application of the rule in the Polanski v Conde Nast the House of Lords observed that, “Improvements in technology enable Mr. Polanski’s evidence to be tested as adequately if given by VCF (video conference facility) as it could be if given in court. Eady J, an experienced judge, said that cross examination takes place ‘as naturally and freely as when a witness is present in the court room’. Thomas LJ said that in his recent experience as a trial judge, giving evidence by VCF is a ‘readily acceptable alternative’ to giving evidence in person and an ‘entirely satisfactory means of giving evidence’ if there is sufficient reason from departing from the normal rule that witnesses give evidence in person before the court: [2004] 1 WLR, 387, 402.”
[54] 	At paragraph 17 of the judgment the Court continued:
“This approach accords with the contemporary trend in this area of law.  The trend on matters of this kind is to look broadly at the requirements of justice. Whether the use of the court’s procedures in a particular way would bring the administration of justice into disrepute or, as it is sometimes put, would be an affront to the public conscience, calls for an overall balanced view.  This does not mean that the courts now apply lower standards in the administration of justice or that the public conscience is now less easily affronted. Rather it means the courts increasingly recognize the need for proportionality. The sanction must be appropriate having regard to all the circumstances. Indeed, an over-rigid interpretation of the requirements of public policy in this field may be counter-productive. A legal principle based on public policy which ignores the consequences for the parties can itself bring the administration of the law into disrepute. It may also involve a breach of the parties’ rights under article 6 of the European Convention on Human Rights.”

[55]   	In Polanski v Conde Nast, Mr. Polanski was actually a fugitive from justice who did not want to enter the UK out of fear of being arrested and extradited to the USA if he visited that country.  The court took this reason into account in finding that this was a valid reason to permit him to give his evidence from overseas.  The court reasoned,
“There are three possible answers on this issue. They may be broadly summarised as follows: (1) as a general rule a fugitive’s unwillingness to return to the jurisdiction of this country is a valid reason, for making a VCF order; (2) as a general rule a fugitive’s unwillingness to return is not a valid reason for making a VCF order; and (3) there is no general rule: everything depends on the circumstances.”

	The court concluded at paragraph 31:
“… But overall that matter that weighs most with me is this. Despite this fugitive status, a fugitive from justice is entitled to invoke the assistance of the court and its procedures in protection of his civil rights. He can bring or defend proceedings even though he is, and remains fugitive. If the administration of justice is not brought into disrepute  by a fugitive’s ability to have recourse to the court to protect his civil rights even though he is and remains a fugitive , it is difficult to see why  the administration of justice should be regarded as brought into disrepute by permitting the fugitive to have recourse to one of the court’s current procedures which will enable him in a particular case to pursue his proceedings while remaining a fugitive.  To regard the one as acceptable and the other as not smacks of inconsistency.  If a fugitive is entitled to bring his proceedings in this country there can be little rhyme or reason in withholding from him a procedural facility flowing from a modern technological development which is now readily available to all litigants. For obvious reasons, it is not a facility claimants normally seek to use, but it is available to them. To withhold this facility from a fugitive would penalise him because of his status.”

[56] 	We note that while the witnesses in this case are not fugitives, there are extraneous circumstances affecting safe travel to attend trial in a foreign jurisdiction.
[57]  	It must be added at this juncture that on 24 August 2020 Sir Marston Gibson CJ issued Practice Direction No. 5 of 2020 which directly addressed the need to use technology during the period of the pandemic.  This Practice Direction was further bolstered by a public statement from the judiciary which was issued in July 2021 and referred to the use of ZOOM technology in the courts to ensure that the work of the court could continue during the pandemic.
[58] 	We therefore consider it appropriate to apply Polanski v Conde Nast as highly persuasive law in Barbados where the CPR speaks in similar terms in the UK CPR 32.3 to use of technology to facilitate court hearings.  It is also based upon that rule in Barbados and the Chief Justice’s Practice Direction that the High Court Judge would have proceeded in the circumstances of COVID-19.
[59] 	We are of the view that even though Polanski v Conde Nast may not have been referred to either in the court below or in this Court that its application to the UK rule CPR 32. 3 (UK Rules) which is similar in terms to CPR 2.6 (3) and (4) of the Barbados Rules, would have made the reference to Polanski v Conde Nast relevant by way of analogy and prove useful in clarifying the meaning and application of similar rules.
[60] 	We do not accept that a judge’s discretion exercised in relation to the choice of a mode of hearing, taking into consideration the prevailing circumstances at the time, the existence of an enabling rule, a Practice Direction and an announcement from the court, requires written reasons. We note that the circumstances were quite specifically related to the prevailing conditions and without more we find it sufficient to refer to the order under attack and the prevailing circumstances.
[61] 	This is the applicant’s application.  The learned judge was not obligated to give the directions that the applicant wanted.  She was not required to weigh whether difficulties could occur in a hearing which was partly face to face and partly virtual.  Furthermore, it cannot be argued that the direction given is one sided or unfair. The judge used her discretion.
[62]   Having come to the conclusions above, following discussion of the issues we nevertheless suggest that since the circumstances may have changed over time and indeed since July 2021 when none of us knew where the health situation would be within months or a year, whether better or worse, we hold the view that the appropriate step for the applicant to take would be to revisit the judge’s order and apply to the court below to reconsider the mode of trial in light of  any changed circumstances. We are not saying that there would be any obligation to change the mode of trial, but simply wish to indicate that this is the proper use of Case Management Procedures which are preferable to an immediate resort to appeal.
[63]  	Case Management is an ongoing process and directions may be given up to the end of the trial and even after submissions of counsel.  It is obvious that what is indicated at the time the Master or Trial Judge makes the first case management orders and issues a timetable may be seen differently at the time of trial and after further discussion in the weeks and months to come, subject of course to a judge’s order limiting liberty to make further applications.   
[64] 	Witnesses may fall ill or die.  Financial circumstances may change, and travel arrangements may become untenable, or the converse may happen and things may improve.  These are not to be seen as opportunities for immediate adversarial action.  On the contrary they may provide opportunities for cooperation to achieve a fair trial.
[65]   	Indeed, fresh directions can be given even to ensure the forensic integrity of remote proceedings.  These kinds of applications can be distinguished from those aimed at setting aside orders which were based on the proper exercise of discretion at the time and in the circumstances in which they were made.
DISPOSAL
[66]	(1) In the premises the application for leave to appeal is dismissed.
          (2) The applicant shall pay the respondent’s costs of the application to be 
              assessed if not agreed.
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