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CHAPTER249 

SUCCESSION 

An Act to amend and consolidate the law relating to succession to 
the property of deceased persons, and, in particular, the 
devolution, administration, testamentary di$position and 
distribution on intestacy of such property, and to provide for 
related matters. 

PART I 
Preliminary 

[13th November, 1975] 

1. This Act may be cited as the Succession Act. 

2. (1) For the purposes of this Act 

"administration", in relation to the estate of a deceased 
person, means letters of administration, whether with or 
without a will annexed and whether granted for special or 
limited purposes; 

"administrator" means a person to whom administration is 
granted; 

"an intestate" means a person who leaves no will or leaves a 
will but leaves undisposed of some beneficial interest in his 
estate, and "intestate" shall be construed accordingly; 

"conveyance" includes a mortgage, charge, lease, assent, 
transfer, disclaimer, release and any other assurance of 
property or of an interest therein by an instrument except a 
will; 

"Court" means the High Court; 

"grant" means grant of representation; 

"minor" means a person under the age of 18 years; 

"pecuniary legacy" includes an annuity, a ·general legacy, a 
demonstrative legacy so far as it is not discharged out of the 
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designated property, and any other general direction by a 
testator for the payment of money, including all death 
duties free from which any devise, bequest, or payment is 
made to take effect; 

"personal representative" means the executor or administrator 
1979-41. for the time being of a deceased person; 

"possession" includs the receipt of, or the right to receive, 
rents and profits, if any; 

"property" includes all property both real and personal; 

"Public Trustee" means the person appointed as such by 
Cap. 248. section 3 of the Public Trustee Act; 

"purchaser" means a grantee, lessee, assignee, mortgagee, 
chargeant or other person who in good faith acquires an 
estate or interest in property for valuable consideration; 

"Registrar" means Registrar of the Supreme Court; 

"representation" means probate or administration; 

"share" in relation to the estate of a deceased person includes 
any share or interest, whether arising under a will or on 
intestacy or as a legal right, and includes also the right to 
the whole estate; 

1979-41. "soldier" includes a member of the Air Force; 

"spouse's legal right" means the right of a spouse under section 93 
to share in the estate of a deceased person; 

"trust corporation" has the meaning assigned to it by section 22 (4); 

"will" includes a codicil. 

(2) For the purposes of this Act 
(a) descendants and relatives of a deceased person begotten 

before his death but born alive thereafter shall be regarded 
as having been born in the lifetime of the deceased and 
as having survived him; 

(b) where a deceased person's estate or any share therein is 
to be distributed per stirpes among his issue, any issue 
more remote than a child of the deceased shall take 
through all degrees, according to their stocks, in equal 



9 L.R.0.1985 Succession CAP.249 

shares if more than one, the share which the parent of 
such issue would have taken if living at the death of the 
deceased, and no issue of the deceased shall take if the 
parent of such issue is living at the death of the deceased 
and so capable of taking. 

(3) For the purposes of this Act, reference to a "spouse" 
includes 

s.2 

(a) a single woman who was living together with a single 1979-41. 

man as his wife for a period of not less than 5 years 
immediately preceding the date of his death; 

(b) a single man who was living together with a single 
woman as her husband for a period of not less than 
5 years immediately preceding the date of her death. 

(4) For the purposes of subsection (3), a reference to a single 
woman or a single man includes a reference to a widow or 
widower or to a woman or man who is divorced. 

(5) Notwithstanding subsection (3), only one such relationship 
as referred to in paragraph (a) or (b) of that subsection 
shall be considered for the purposes of benefit under this Act. 

(6) For the purposes of this Act 

(a) real estate includes chattels real, and land in possession, 
remainder or reversion, and every estate or interest in 
or over land (including real estate held by way of mort
gage or security, but not including money to arise under 
a trust for sale of land, or money secured or charged on 
land); 

(b) the estate of a deceased person in an estate tail shall be 
deemed to be an estate or interest ceasing on his death, 
but any further or other estate or interest of the deceased 
person in remainder or reversion which is capable of 
being disposed of by his will shall not be deemed to be 
an estate or interest so ceasing; 

(c) the estate of a deceased person under a joint tenancy 
where any tenant survives the deceased person shall be 
deemed to be an estate or interest ceasing on his death; 
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(d) on the death of a corporator sole his estate or interest in 
the corporation's real estate shall be deemed to be an 
estate or interest ceasing on his death and shall devolve 
to his successor, and this paragraph applies on the 
demise of the Crown as respects all property vested in 
the Crown as a corporation sole. 

PART II 

Devolution of Real and Personal Estate on Death 

3. (1) The real and personal estate of a deceased person 
shall on his death, notwithstanding any testamentary disposi
tion, devolve and become vested in his personal representatives. 

(2) The personal representatives for the time being of a 
deceased person shall be the representatives of the deceased in 
regard to his real and personal estate, and shall hold the estate 
as trustees for the persons by law entitled thereto. 

(3) The references in this section to the real and personal 
estate of a deceased person are to property to which he was 
entitled for an estate not ceasing on his death, and include 
property over which he exercised by will a general power of 
appointment. 

(4) This section shall apply to property vested on any trust 
in a deceased person solely as it applies to his real and personal 
estate. 

4. With regard to the real and personal estate of a person 
dying intestate there shall be abolished 

(a) all existing modes, rules and canons of descent, and of 
devolution by special occupancy or otherwise, of real 
estate, whether operating by the general law or by 
custom of any locality or otherwise howsoever; 

(b) tenancy by curtesy and every other estate and interest 
of a husband in real estate as to which his wife dies 
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intestate, whether arising under the general law or by custom 
or otherwise; 

(c) dower and every other estate and interest of a wife in 
real estate as to which her husband dies intestate, 
whether arising under the general law or by custom or 
otherwise; 

(d) escheat to the Crown. 

(2) Nothing in this section shall affect the descent or devolution 
of an entailed interest. 

5. (1) All enactments (including this Act) and rules of law 
relating to 

(a) the effect of representation in respect of personal estate; 

(b) the dealing with personal estate before representation; 
(c) the powers, rights, duties and liabilities ·of personal 

representatives in respect of personal estate; 

s.S 

Further 
assimilation 
of law 
respecting 
real and 
personal 
estates of 
deceased 
persons. 

(d) the payment of cost of administration; and 
1979-41. 

(e) all other matters with respect to the administration of 
personal estate, 

shall, so far as applicable, apply to real estate as if it were personal 
estate. 

(2) The jurisdiction of the Court with respect to the appoint
ment of administrators or otherwise with respect to the grant of 
representation in respect of personal estate shall extend over, and 
be exercisable in relation to, real estate as if it were personal 
estate, and the rights in respect of citations to see proceedings, 
of persons interested or claiming to be interested in the real 
estate of a deceased person shall be the same as those of persons 
interested or claiming to be interested in the personal estate of 
that deceased person. 

(3) A grant of representation shall, unless containing an 
express limitation to the contrary, have effect as well over the 
real as over the personal estate. 
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6. Where a person dies intestate or dies testate but leaving 
no executor surviving him, his real and personal estate, until 
administration is granted in respect thereof, shall vest in the 
Public Trustee. 

7. References in this Act and in any enactment passed after 
13th November, 1975 to the estate of a deceased person shall 
include references to both the real and personal estate of that 
person. 

PART III 

Executors and Administrators 
8. The Court may summon any person named as executor in a 

will to prove the will or renounce probate. 

9. Subject to section 10, where a person appointed executor by a 
will 

(a) survives the testator but dies without having taken out 
probate; or 

(b) is cited to take out probate and does not appear to the 
citation; or 

(c) renounces probate, 
his rights in respect of the executorship shall wholly cease, and 
the representation to the testator and the administration of his 
estate shall devolve and be committed in like manner as if that 
person had not been appointed executor. 

10. Where an executor who has renounced probate has been 
permitted, whether before or after 13th November, 1975 to 
withdraw the renunciation and prove the will, the probate shall take 
effect and shall be deemed always to have taken effect without 
prejudice to the previous acts and dealings of and notices to any 
other personal representative who has previously taken out 
representation, and a memorandum of the subsequent probate 
shall be endorsed on the original of the gram. 

11. (1) Where the sole or last surviving executor of a testator 
dies after 13th November, 1975, the executor of such executor shall 
not be the executor of that testator. 
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(2) This section applies whether the testator died before or 
after the commencement of this Act. 

12. ( 1) Where probate is granted to one or some of two or 
more persons named as executors, whether or not power is 
reserved to the other or others to prove, all the powers which are 
by this Act or otherwise by law conferred on the personal 
representatives may be exercised by the proving executors or 
the survivors of them and shall be as effectual as if all the 
persons named as executors had concurred therein. 

(2) This section applies whether the testator died before or 
after the commencement of this Act. 

13. Where administration has been granted in respect of the 
estate, or any part of the estate, of a deceased person, no person 
may bring any action or otherwise act as executor of the 
deceased person in respect of the estate comprised in or affected 
by the grant until the grant has been revoked, cancelled or 
recalled or has expired. 

Rights of 
proving 
executors 
to exercise 
powers. 

Executor not 
to act while 
administra
tion is in 
force. 

14. ( 1) Every person making or permitting to be made any Protection of 

payment or disposition in good faith under a representation ~~~;~;in 
shall be indemnified and protected in so doing notwithstanding P~0b.at~ or 

any defect or circumstance whatsoever affecting the validity of ~io~imstra
the representation. 

(2) Where a representation is revoked, all payments and 
dispositions made in good faith to a personal representative 
under the representation before the revocation thereof are a 
valid discharge to the person making the same, and the personal 
representative who acted under the revoked representation may 
retain and reimburse himself in respect of any payments or 
dispositions made by him which the person to whom representa
tion is afterwards granted might have properly made. 

15. (1) If any person, to the defrauding of creditors or Liability of 

without full valuable consideration, obtains, receives or holds fr':~a~Iently 
any part of the estate of a deceased person or effects the release ob~i~ing or 

of any debt or liability due to the estate of the deceased, he shall ~::~~1~f 
be charged as executor in his own wrong to the extent of the deceased. 

estate received or coming to his hands, or the debt or liability 
released after deducting-
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(a) any debt for valuable consideration and without fraud 
due to him from the deceased person at the time of his 
death; and 

(b) any payment made by him which might properly be 
made by a personal representative. 

(2) For the purposes of this section, " full valuable con
sideration " means such valuable consideration as amounts or 
approximates to the value of that for which it is given. 

16. \Vhere a person as a personal representative of a deceased 
person (including an executor in his own wrong) wastes or 
converts to his own use any part of the estate of the deceased, 
and dies, his personal representative shall, to the extent of the 
available assets of the defaulter, be liable and chargeable in 
respect of such waste or conversion in the same manner as the 
defaulter would have been if living. 

17. ( 1) All conveyances of any estate or interest in the estate 
of a deceased person made to a purchaser either before or after 
the commencement of this Act by a person to whom representa
tion has been granted are valid, notwithstanding any subsequent 
revocation or variation, either before or after the commence
ment of this Act, of the grant. 

(2) This section takes effect without prejudice to any order 
of the Court made before the commencement of this Act, and 
applies whether the deceased died before or after such com
mencement. 

PART IV 
Grants ef Representation 

18. ( 1) The Court may grant probate to one or more, but 
not exceeding four, executors of a deceased person, and the 
grant may be limited in any way the Court thinks fit. 

(2) The Court may revoke, cancel or recall any grant of 
probate. 

19. (1) The Court may grant administration (with or with
out the will annexed) of the estate of a deceased person, and a 
grant may be limited in any way the Court thinks fit. 



15 L.R.O. 1978 Succession CAP. 249 

(2) The Court may revoke, cancel or recall any grant of 
administration. 

(3) The Court shall have a discretion as to the person to 
whom administration may be granted. 

(4) A person to whom administration (with or without the 
will annexed) is granted shall, subject to any limitation con
tained in the grant, have the same rights and liabilities and be 
accountable in like manner as if he were the executor of the 
deceased. 

(5) Where any legal proceedings are pending touching the 
validity of the will of a deceased person or for obtaining, 
revoking or recalling any grant, the Court may grant ad
ministration of the estate of the deceased to an administrator 
who shall have all the rights and powers of a general ad
ministrator other than the right of distributing the estate of the 
deceased, and every person to whom such administration is 
granted shall be subject to the immediate control of the Court 
and act under its direction. 

(6) The Court may, out of the estate of the deceased person, 
assign to an administrator appointed under subsection (5) such 
reasonable remuneration as the Court thinks fit. 

(7) \\There a person has died (whether before or after the 
commencement of this Act) and because of the circumstances 
it appears to the Court to be necessary or expedient to do so, 
the Court may, notwithstanding any enactment or rule of law 
to the contrary, grant administration of the estate of the 
deceased (with or without the will annexed) to an administrator 
upon his giving such security, if any, as the Court directs, and 
such grant may be limited in any way the Court thinks fit. 

(8) On administration being granted, no person may be or 
become entitled without a grant to administer any estate to 
which that administration relates. 

(9) This section applies whether the deceased died before or 
after the commencement of this Act. 

20. ( 1) Representation may be granted either separately in 
respect of real estate and in respect of personal estate, or in 
respect of real estate together with personal estate, and may be 
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granted in respect of real estate although there is no personal 
estate, or in respect of personal estate although there is no real 
estate. 

(2) ·where the estate of the deceased person is known to be 
insolvent, the grant shall not be severed except as regards a 
trust estate. 

21. The Court shall have jurisdiction to make a grant of 
representation in respect of a deceased person, notwithstanding 
that the deceased left no estate in Barbados, and to make a de 
bonis non or other form of grant in respect of the administered 
estate notwithstanding the fact that there is no unadministered 
estate of the deceased in Barbados. 

22. (1) The Court may-
(a) where a trust corporation is named in a will as executor, 

whether alone or jointly with another person, grant 
probate to the corporation, either solely or jointly with 
another person, as the case may require; and 

( b) grant administration to a trust corporation, either solely 
or jointly with another person, 

and the corporation may act accordingly as executor or 
administrator, as the case may be. 

(2) Representation shall not be granted to any person on 
behalf of a trust corporation. 

(3) Any officer authorised for the purpose by a trust 
corporation or the directors or governing body thereof may, on 
behalf of the corporation, swear affidavits, give security and do 
any other act or thing which the Court may require with a 
view to the grant to the corporation of representation, and the 
acts of an officer so authorised shall be binding on the corpora
tion. 

(4) For the purposes of this section, "trust corporation" 
means the Public Trustee or a corporation either appointed by 
the Court in any particular case to be a trustee or authorised 
by rules made under section 14 of the Public Trustee Act to act 
as custodian trustee. 
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23. (1) If at the expiration of 12 months from the death of a Gr~t of 

person any personal representative of the deceased person to !~~~tra
whom a grant has been made is residing out of the jurisdiction tion where 

of the Court, the Court may, on the application of any ~;~~~ta
creditor or person interested in the estate of the deceased ti;e isd 

person, grant to him in such form as the Court thinks fit special a roa · 

administration of the estate of the deceased person. 

(2) The Court may, for the purpose of any legal proceedings 
to which the administrator under the special administration is a 
party, order the transfer into court of any moneys or securities 
belonging to the estate of the deceased person, and all persons 
shall obey any such order. 

(3) If the personal representative capable of acting as su~h 
returns to and resides within the jurisdiction of the Court while 
any legal proceedings to which a special administrator is a party 
are pending, that personal representative shall be made a party 
to the legal proceedings, and the costs of an~ incidental to t~e 
special administration and the legal proceedmgs shall be patd 
by such person out of such fund as the Court directs. 

24. (1) A power of attorney from an absent personal Powers of 

representative who has duly qualified himself to act as such r~~ey 
residing outside of Barbados shall be good and a1sent 

valid to all intents and purposes as if the personal representative ~~~~~tor 
had been qualified in Barbados. 1979-41. 

(2) All such persons residing out of Barbados as personal 
representatives shall be amenable themselves or by their 
attorneys to all the courts in Barbados as if they personally 
resided here, and service of any writ, subpoena or process on 
their attorneys shall be deemed good service on the principals to 
all necessary legal and equitable purposes. 

25. (1) Where a minor is sole executor of a will, administra- Administra

tion with the will annexed shall be granted to his guardian, or ~1:0~~~f 
to such other person as the Court thinks fit, until the minor executor. 

attains the age of 18 years and applies for and obtains a 
grant of probate or letters of administration with the will 
annexed, and on his attaining that age, and not before, pro-
bate of the will may be granted to him. 
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(2) Where a testator by his will appoints a minor to be an 
executor, the appointment shall not operate to transfer any 
interest in the property of the deceased to the minor or constitute 
him a personal representative for any purpose unless and until 
probate is granted to him under this section. 

26. If, while any legal proceedings are pending in the Court 
by or against an administrator to whom a temporary administra
tion has been granted, that administration is revoked or has 
expired, the Court may order that the proceedings be continued 
by or against the new personal representative in like manner 
as if the proceedings had been originally commenced by or 
against him, but subject to such conditions and variations, if 
any, as the Court directs. 

27. (1) Every person to whom a grant of administration is 
made shall give a pond (in this section referred to as an 
administration bond), to the Registrar, and, subject to this 
section, if the Registrar so requires, with one or more sureties 
conditioned for duly collecting, getting in and administering 
the estate of the deceased. 

(2) The Registrar shall have power to enforce any 
administration bond or to assign it in accordance with the 
provisions of this section to some other person. 

(3) An administration bond shall be in such form as may be 
prescribed by rules of court. 

( 4) Where it appears to the satisfaction of a Judge of the 
Court that the condition of an administration bond has been 
broken, the Judge may, on an application in that behalf, order 
the bond to be assigned to such person as may be specified in the 
order; and the person to whom the bond is assigned in pursuance 
of the order shall be entitled to sue thereon in his own name 
as if it had been originally given to him instead of to the 
Registrar, and to recover thereon as trustee for all persons 
interested the full amount recoverable in respect of the breach 
of the conditions thereof. 

(5) Nothing in this section shall require the Public Trustee 
when applying for or obtaining administration to give an 
administration bond. 
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(6) Where administration has been granted to the Public 
Trustee, he shall, notwithstanding that he does not give the 
bond which, if such administration had been granted to him as 
a private individual he would be required by law to give, be 
subject as regards the administration to the liabilities and duties 
imposed by such bond. 

PART V 

Administration of Assets 

28. (1) Notwithstanding section 94 of the Insurance Act, and Estate of 

subject to this section the estate, whether legal or equitable, of a f~~eased 
deceased person, to the extent of his beneficial interest therein, assets for 

and the estate of which a deceased person in pursuance of any ~~~~~~t 
general power disposes by his will, are assets for the payment of ll!ld legal 

the funeral, testamentary and administration expenses, debts ~~~310 . 
(whether by specialty or simple contract) and liabilities, and ig~~-41. 
any legal right, and any disposition by will inconsistent with this - 5

· 

section is void as against the creditors and any person 
entitled to a legal right, and the Court shall, if necessary, 
administer the property for the payment of the expenses, debts 
and liabilities and any legal right. 

(2) This section takes effect without prejudice to the rights of 
encumbrancers. 

(3) Notwithstanding anything contained in this Act, in the 
administration of the assets of the estate of a deceased person all 
taxes, duties and other payments due and owing to the Crown in 
respect of that estate shall rank in priority over all other debts; 
and no personal representative may proceed to distribute the 
assets of such an estate unless the Commissioner of Inland 
Revenue has certified that all such taxes, duties and other 
payments due to the Crown have been discharged. 

29. (1) Where the estate of a deceased person is insolvent it 
shall be administered in accordance with the rules set out in 
Part I of the First Schedule. 
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(2) The right of retainer of a personal representative and his 
right to prefer creditors may be exercised in respect of all assets 
of the deceased, but the right of retainer shall only apply to 
debts owing to the personal representative in his own right 
whether solely or jointly with another person, and shall not be 
exercisable where the estate is insolvent. 

(3) Subject to subsection (2), nothing in this Act affects the 
right of retainer of a personal representative or his right to 
prefer creditors. 

(4) Where the estate of a deceased person is solvent, it shall, 
subject to the rules of court and to the provisions of this Act 
relating to charges on property of the deceased and to the 
provisions, if any, contained in his will, be applicable towards 
the discharge of the funeral, testamentary and administration 
expenses, debts and liabilities, and any legal right in the order 

First specified in Part II of the First Schedule. 
Schedule. 

Charges 
on the 
property of 
deceased to 
be paid 
primarily 
out of the 
property 
charged. 

(5) Nothing in subsection (4) affects the right of any creditor 
of the deceased or the legal right of a. spouse. 

(6) Where a creditor, a person entitled to a legal right or a 
personal representative applies an asset out of the order specified 
in Part II of the First Schedule, the persons entitled under the 
will or on intestacy shall have the right to have the assets 
marshalled so that a beneficiary whose estate or interest has 
been applied out of its order shall stand in the place of that 
creditor or person pro tanto as against any property that, in the 
said order, is liable before his own estate or interest. 

(7) A claim to a share as a legal right or on intestacy in the 
estate of a deceased person is a claim against the assets of the 
estate to a sum equal to the value of that share. 

30. (1) Where a person 

(a) dies possessed of or entitled to; or 
(b) under a general power of appointment, by his will 

disposes of, 
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an interest in property which at the time of his death is charged 
with the payment of money, whether by way of legal or equit
able mortgage or charge or otherwise (including a lien for 
unpaid purchase money) and the deceased person has not by 
will, deed or other document signified a contrary or other 
intention, the interest so charged shall, as between the different 
persons claiming through the deceased person, be primarily 
liable for the payment of the charge; and every part of the said 
interest according to its value, shall bear a proportionate part 
of the charge on the whole thereof. 

(2) Such contrary intention shall not be deemed to be 
signified 

(a) by a general direction for the payment of debts or of all 
the debts of the testator out of his estate, or any part 
thereof; or 

(b) by a charge of debts upon any such estate, 

unless such intention is further signified by words expressly or by 
necessary implication referring to all or part of the charge. 

(3) Nothing in this section affects the right of a person 
entitled to the charge to obtain payment or satisfaction thereof 
either out of the other assets of the deceased person or otherwise. 

31. Repealed. 

32. (1) The personal representatives may sell the whole or any Powers of 

part of the estate of a deceased person for the purpose not only of ~:;~!~ta
paying debts but also (whether there are or are not debts) of tives to sell 

distributing the estate among the persons entitled thereto, but ~~~~t~~~
before selling for the purposes of distribution, the personal 
representatives shall, so far as practicable, give effect to the 
wishes of the persons of full age entitled to the property proposed 
to be sold, or, in the case of dispute, of the majority (according to 
the value of their combined interests) of such persons. 

(2) A purchaser of the estate or part thereof to which 
subsection (1) refers shall not be concerned to see that the 
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personal representatives have complied with the wishes of those 
persons referred to in subsection (1), and it shall not be necessary 
for any person beneficially entitled to concur in such sale. 

33. (1) A purchaser from the personal representatives of a 
deceased person of any property, being the whole or any part 
of the estate of the deceased, shall be entitled to hold that 
property freed and discharged from any debts or liabilities of the 
deceased, except such as are charged otherwise than by the will of 
the deceased, and from all claims of the persons entitled to any 
share in the estate, and shall not be concerned to see to the 
application of the purchase money. 

(2) A purchaser of any property to which this subsection 
applies, being the whole or part of the estate of a deceased 
person, which has been conveyed by the personal representatives 
to any person, shall be entitled to hold that property freed and 
discharged from the claims of creditors of the deceased person 
and from any claims of the persons entitled to any share in the 
estate. 

34. (1) For the purposes of this section 

(a) references to the land of a deceased person are references 
to land to which he was entitled or over which he 
exercised a general power of appointment by will; and 

(b) "person entitled" includes in relation to any estate or 
interest in land 
(i) the persons (including the personal representatives 

of the deceased or any of them) who (whether by 
devise, bequest, devolution or otherwise) may be 
beneficially entitled to that estate or interest, and 

(ii) the trustees or the personal representatives of any 
such persons. 

(2) Without prejudice to any other power conferred by this 
Act on personal representatives with respect to any land of a 
deceased person, the personal representative may, at any time 
after the death of the deceased person 

(a) execute an assent vesting any estate or interest in any 
such land in the person entitled thereto; or 
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(b) transfer any such estate or interest to the person entitled 
thereto, 

and such assent or transfer may either be subject to, or free 
from, a charge for the payment of any money which the 
personal representatives are liable to pay. 

(3) Where an assent or transfer under subsection (2) is made 
subject to a charge for all moneys, if any, which the personal 
representatives are liable to pay. all liabilities of the personal 
representatives in respect of the land shall cease, except as to any 
acts done or contracts entered into by them before the assent or 
transfer. 

(4) At any time after the expiration of 1 year from the death of 
an owner of land, if the personal representatives have failed on 
the request of the person entitled to transfer, by assent or 
otherwise, the land to the person entitled, the Court may, if it 
thinks fit, on the application of the person entitled, and after 
notice to the personal representatives, order that the transfer be 
made, and in default of compliance with that order within the 
time specified therein by the Court, may make an order vesting 
the land in the person entitled as fully and effectually as might 
have been done by a transfer thereof by the personal 
representatives. 

( 5) An assent not in writing shall not be effectual to pass any 
estate or interest in land. 

( 6) An assent to the vesting of any estate or interest in land of a 
deceased person in favour of the person entitled thereto shall 

(a) be in writing; 

(b) be signed by the personal representatives; 

(c) be deemed for the purposes of the Property Act, to be a 
conveyance of that estate or interest from the personal 
representatives; 

(d) be deemed (unless a contrary intention appears therein) for 
all purposes necessary to establish the title of the person 
entitled to intervening rents and profits to relate back to 
the death of the deceased person, but nothing in this 
section shall operate to enable any person to establish a 
title inconsistent with the will of the deceased person. 
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(7) Any person in whose favour an assent or conveyance of 
any land is made by personal representatives may at his own ex
pense require the personal representatives to record that 
assent or conveyance in the Registration Office pursuant to the 

Cap. 236. Property Act. 

Power of 
personal 
representa
tives as to 
appropria
tion. 

(8) An assent or conveyance of land by a personal representa
tive shall, in favour of a purchaser, be conclusive evidence that 
the person in whose favour the assent or conveyance is given or 
made is the person who was entitled to have the estate or interest 
vested in him, but shall not otherwise prejudicially affect the 
claim of any person originally entitled to that estate or interest or 
to any mortgage or encumbrance thereon. 

(9) This section applies to assents and conveyances made 
after 13th November, 1975, whether the deceased died before or 
after that date. 

35. (1) The personal representatives may, subject to this 
section, appropriate any part of the estate of a deceased person 
in its actual condition or state of investment at the time of 
appropriation in or towards satisfaction of any share in the 
estate, whether settled or not, according to the respective rights 
of persons interested in the estate. 

(2) Except in a case to which section 36 applies, an 
appropriation shall not be made under this section so as to 
affect prejudicially any specific devise or bequest. 

(3) Except in a case to which section 36 applies, an 
appropriation shall not be made under this section unless notice 
of the intended appropriation has been served on all parties 
entitled to a share in the estate (other than persons who may 
come into existence after the time of the appropriation or who 
cannot after reasonable enquiry be found or ascertained at that 
time) any one of which parties may, within 6 weeks from the 
service of such notice on him, apply to the Court to prohibit the 
appropriation. 

(4) An appropriation of property, whether or not being an 
investment authorised by law or by the will, if any, of the 
deceased shall not (save as is mentioned in this section) be made 
under this section except with the consent of the following 
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(a) when made for the benefit of a person absolutely and 
beneficially entitled to possession, the consent of that 
person; 

(b) when made in respect of any settled share, the consent of 
either the trustee thereof, if any (not being also the 
personal representative) or the person who may for the 
time being be entitled to the income. 

(5) If the person whose consent is so required is a minor or 
person of unsound mind, the consent shall be given 

(a) on behalf of the person of unsound mind by his parent, 
guardian, committee or receiver; 

(b) on behalf of the minor by his parent or guardian, or, if 
there is no such parent or guardian, by the Court on the 
application of his next friend. 

(6) Subject to paragraph (b) of subsection (4), no consent 
shall be required on behalf of a person who may come into 
existence after the time of the appropriation, or who cannot 
after reasonable enquiry be found or ascertained at that time. 

(7) If no committee or receiver of a person of unsound mind 
has been appointed, then, if the appropriation is of an invest
ment authorised by law or by the will, if any, of the deceased, 
no consent shall be required on behalf of the person of unsound 
mind. 

(8) If, independently of the personal representatives, there is 
no trustee of a settled share, and no person of full age and 
capacity entitled to the income thereof, no consent shall be 
required to an appropriation in respect of such share, provided 
the appropriation is of an investment authorised by law or by 
the will, if any; of the deceased. 

(9) Any property duly appropriated under the powers 
conferred by this section shall be treated as an authorised 
investment, and may be retained and dealt with accordingly. 

(10) For the purposes of such appropriation, the personal 
representatives may make any conveyance which may be requisite 
for giving effect to the appropriation. 

mE LAWS OF BARBADOS 
Printed by tlul Government Prlntlnf Department, Bay Street, St. Michael, 

by the authority of the Government of Barbados 

s.35 



s.35 CAP. 249 Succession L.R.0.1985 26 

( 11) Unless the Court on an application made to it under 
subsection (4) otherwise directs, an appropriation made under 
this section shall bind all persons interested in the property of the 
deceased whose consent is not hereby made requisite. 

(12) The personal representatives shall, in making the 
appropriation, have regard to the rights of any person who may 
thereafter come into existence, or who cannot after reasonable 
enquiry be found or ascertained at the time of appropriation, and 
of any other person whose consent is not required by this section. 

(13) This section does not prejudice any other power of 
appropriation conferred by law or by the will, if any, of the 
deceased, and takes effect with any extended powers conferred by 
the will, if any, of the deceased, and, where an appropriation is 
made under this section, in respect of a settled share, the property 
appropriated shall remain subject to all trusts for sale and powers 
of leasing, disposition and management or varying investments 
which would have been applicable thereto or to the share in 
respect of which the appropriation is made, if no such 
appropriation had been made. 

(14) If, after any property has been appropriated in purported 
exercise of the powers conferred by this section, the person to 
whom it was conveyed disposes of it or any interest therein, then, 
in favour of a purchaser, the appropriation shall be deemed to 
have been made in accordance with the requirements of this 
section and after all requisite notices and consents. if any, had 
been given. 

(15) For the purposes of this section, a settled share include~ 
any share to which a person is not absolutely entitled in 
possession at the date of the appropriation, and an annuity. 

(16) This section applies whether or not the deceased died 
intestate, and extends to property over which the testator 
exercised a general power of appointment, and authorises the 
setting apart of a fund to answer an annuity by means of the 
income of that fund or otherwise. 

(17) Where any property is appropriated under this section, 
a conveyance thereof by the personal representatives to the 
person to whom it is appropriated shall not, because the property 
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so conveyed is accepted by the person to whom it is conveyed 
in or towards satisfaction of a legacy or a share in the residuary 
estate, be liable to any higher stamp duty than that payable 
on a transfer of personal property for the like purpose. 

s.36 

36. (1) Where the estate of a deceased person includes a Right of 

dwelling in which, at the time of the deceased's death, the ~~~~t~ 
surviving spouse was ordinarily resident, the surviving spouse require 

dwelling 
may, subject to subsection (5), require the personal representa- and house-

tives in writing to appropriate the dwelling under section 35 in or h~I~t 1st 

towards satisfaction of any share of the surviving spouse. be aap~ro-0 
priated. 

(2) The surviving spouse may also require the personal 
representatives in writing to appropriate any household chattels 
in or towards satisfaction of any share of the surviving spouse. 

(3) If the share of a surviving spouse is insufficient to enable 
an appropriation to be made under subsection (1) or (2), as the 
case may be, the right conferred by the relevant subsection may 
also be exercised in relation to the share of any minor for whom 
the surviving spouse is a trustee under section 38 or otherwise. 

(4) The personal representatives shall, within 3 months from 1979-41. 

the first taking out of representation of the deceased's estate, 
notify the surviving spouse of the rights conferred by this section. 

(5) A right conferred by this section shall not be exercisable 1979-41. 

(a) after the expiration of 6 months from the receipt by the 
surviving spouse of such notification or 1 year from the first 
taking out of representation of the deceased's estate, 
whichever is the later; 

(b) in relation to a dwelling which is the subject of a specific 
devise to a child of the deceased; or 

(c) in relation to a dwelling in any of the cases mentioned in 
subsection (6), 

unless the court, on application made by the personal 
representative or the surviving spouse, is satisfied that the 
exercise of that right is unlikely to diminish the value of the assets 
of the deceased, other than the dwelling, or to make it more 
difficult to dispose of them in due course of administration, and 
authorises its exercise. 
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(6) Paragraph (c) of subsection (5) of this section and 
subsection (4) of section 37 apply to the following cases 

(a) where the dwelling forms a part of a building, and an 
estate or interest in the whole building forms part of the 
estate: 

(b) where the dwelling is held with agricultural land an 
estate or interest in which forms part of the estate; 

(c) where the whole or part of the dwelling was, at the time 
of death, used as an hotel, guest house or boarding 
house; and 

(d) where a part of the dwelling was at the time of the death 
used for purposes other than domestic purposes. 

(7) Nothing in section 35 (12) shall prevent the personal 
representatives from giving effect to the rights conferred by this 
section. 

(8) Subject to subsection (9), so long as a right conferred by 
this section continues to be exercisable, the personal 
representatives shall not, without the written consent of the 
surviving spouse or the leave of the Court given on the refusal of 
an application under paragraph (c) of subsection (5), sell or 
otherwise dispose of the dwelling or household chattels except in 
the course of administration owing to want of other assets. 

(9) Subsection (8) shall not apply where the surviving spouse is 
a personal representative. 

(10) Nothing in subsection (8) shall confer any right on the 
surviving spouse against a purchaser from the personal 
representatives. 

(11) The rights conferred by this section on a surviving 
spouse include a right to require appropriation partly in satis
faction of a share in the deceased's estate and partly in return 
for a payment of money by the surviving spouse on the spouse's 
own behalf and also on behalf of any minor for whom the 
spouse is a trustee under section 38 or otherwise. 

(12) Where the surviving spouse is a person of unsound 
mind, a requirement or consent under this section may, if there 
is a committee of the spouse's estate, be made or given on behalf 
of the spouse by the committee by leave of the Court, or, if 
there is no committee, be given or made by the Court. 
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37. (1) In addition to the rights to require appropriation ~pplica
conferred by section 35, the surviving spouse may, so long as a g~~r~o~he 
right conferred by this section continues to be exercisable, apply respect ?f 
to the Court for appropriation on the spouse's own behalf and <lt;0

pna

also on behalf of any minor for whom the spouse is a trustee 
under section 38 or otherwise. 

(2) On any such application referred to in subsection (1), 
the Court may, if it is of the opinion that, in the special cir
cumstances of the case, hardship would otherwise be caused to 
the surviving spouse or to the surviving spouse and such minor, 
order that appropriation to the spouse shall be made without 
the payment of money provided for in section 36 (11), or 
subject to the payment of such amount as the Court considers 
reasonable. 

(3) The Court may make such further order in relation to 
administration of the deceased's estate as may appear to the 
Court to be just and equitable having regard to this Act and to 
all the circumstances. 

( 4) The Court shall not make an order under this section in 
relation to a dwelling in any of the cases mentioned in section 
36 ( 6) unless it is satisfied that the order would be unlikely to 
diminish the value of the assets of the deceased, other than the 
dwelling, or to make it more difficult to dispose of them in due 
course of administration. 

(5) Proceedings under this section and section 36 shall be 
heard before a Judge in chambers. 

(6) For the purposes of this section and section 35 

"dwelling" means an estate or interest in a building occupied 
as a separate dwelling or part so occupied, of any building, 
and includes any garden or portion of ground attached to 
and usually occupied by the dwelling or otherwise required 
for the amenity or convenience of the dwelling; 

"household chattels" means furniture, linen, china, glass, 
books or other chattels of ordinary household use or orna
ment, and also consumable stores, garden effects and 
domestic animals, but does not include any chattels used 
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at the death of the deceased for business or professional 
purposes, or money or security for money. 

38.-39. Repealed by 1979-41. 

40. (1) Property which has been conveyed by personal 
representatives to any person (other than a purchaser) shall, so 
long as it remains vested in that person or in any other person 
claiming under him (not being a purchaser), continue to be 
liable to answer the debts of the deceased and any share in the 
estate to the extent to which it was liable when vested in the 
personal representatives. 

(2) In the event of a sale or mortgage of the property by a 
person (not being a purchaser) to whom it was conveyed by the 
personal representatives, or by any person claiming under him 
(not being a purchaser), the seller or mortgagor shall continue 
to be personally liable for such debts and for any share in the 
estate to the extent to which the property was liable when 
vested in the personal representatives. 

41. (1) The personal representatives of a deceased owner of 
land may, in addition to any other powers conferred on them 
by this Act 

(a) grant such leases of the land or such licences to use any 
such land as may be reasonably necessary for the due 
administration of the estate of the deceased owner; or 

(b) with the consent of the beneficiaries, or with the approval 
of the Court, grant 
(i) leases of the land for such terms and on such 

conditions, 
(ii) licences to use such land for any purpose 

mentioned in the licence, 
as the personal representatives may think proper. 

(2) The personal representatives of a deceased person may 
from time to time raise money by way of mortgage or charge for 
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payment of expenses, debts and liabilities, and any legal right, 
and, with the approval of all the beneficiaries being suijuris, or 
of the Court, (but not otherwise), for the erection, repair, 
improvement or completion of buildings, or the improvement 1979-41. 

of lands or any other property forming part of the estate of the 
deceased. 

(3) This section shall not prejudice or affect any power or 
duty of personal representatives to execute any document or do 
any other act or thing for the purpose of completing any 
transaction entered into by a deceased person before his death. 

( 4) The personal representatives of a deceased person may 
distrain upon land for arrears of rent due or accruing to the 
deceased in like manner as the deceased might have done had 
he been living. 

(5) Such arrears may be distrained for after the termination-of 
the lease or tenancy as if the term or interest had not deter
mined, if the distress is made 

(a) within 6 months after the termination of the lease 
or tenancy; 

(b) during the continuance of the possession of the lessee or 
tenant from whom the arrears were due. 

(6) The enactments relating to distress for rent apply to any 
distress made pursuant to this subsection. 

(7) The personal representatives may distrain for arrears of a 
rentcharge due or accruing to the deceased in his lifetime on the 
land affected or charged therewith, so long as the land remains 
in the possession of the person liable to pay the rentcharge 
or of the person deriving title under him, and in like manner as 
the deceased might have done had he been living. 

(8) This section shall not prejudice or affect any powers 1979-3. 

conferred by will on personal representatives, and the powers 
conferred by this section on personal representatives of a 
deceased person who has died testate shall be exercised subject 
to any provisions contained in his will with respect to the 
disposal of his estate. 
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43. (1) The personal representatives of a deceased person 
shall distribute his estate as soon after his death as is reasonably 
practicable having regard to the nature of the estate, the manner 
in which it is required to be distributed, and all other relevant 
circumstances, but proceedings against personal representatives 
in respect of their failure to distribute shall not, without leave 
of the Court, be brought before the expiration of 1 year from 
the date of the death of the deceased. 

(2) Nothing in this section shall prejudice or affect the right 
of creditors of a deceased person to bring proceedings against 
the personal representatives before the expiration of 1 year 
from the date of the death of the deceased. 

(3) Where a person is deceased for a period of 1 year or 
more and no person has started proceedings for the grant of 
probate or administration in respect of the deceased's estate, 
the Public Trustee may apply for a grant of administration, and 
on receiving a grant shall distribute the estate of the deceased 
in accordance with the terms of the will or under this Act. 

44. (1) Where the gross capital value of the estate of a person 
who dies without leaving a will does not exceed $15 000, 
the Public Trustee may, on the application of the person 
or persons who have prior entitlement to a grant of 
administration , and without a grant of administration, admin
ister the estate of the deceased person and distribute that 
estate in accordance with this Act on the expiration of 3 
months from the date of the death of the intestate. 

(2) Subject to subsection (4), where, on the death of any 
person on whose life a policy of insurance within the meaning. 
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of the Insurance Act has been issued by an insurance company, Cap. 310. 

a sum of money has become payable to the personal representa-
tives of the deceased person, it shall be lawful for the Cap. 10. 

insurance company, without requiring probate of the will or 1979-41. 

administration of the estate of the deceased person to be 1981-41. 

obtained, and with the consent of the Public Trustee, to pay 
such sum of money or any part thereof to the person who has 
prior entitlement to administer the estate of the deceased person, 
for the purpose of paying the funeral, testamentary and 
administration expenses, of the deceased person, or of refunding 
the amount of such expenses to any person who has paid them. 

(3) Subject to subsection (4), in the event of the death of any 
person to whom any sum of money is payable by the trustee of 
a superannuation fund, a society, a bank, an employer of the 
deceased person or the Crown, it shall be lawful for the 
trustees of the superannuation fund, society, bank, employer or 1981-41. 

the Crown, as the case may be, without requiring probate of 
the will or administration of the estate of the deceased person 
to be obtained, and with the consent of the Public Trustee, to 
pay such sum of money or any part thereof to the person who 
has prior entitlement to administer the estate of the deceased, 
for the purpose of paying the funeral, testamentary and 
administration expenses, of the deceased person, or of refunding 
the amount of such expenses to any person who has paid them. 

(4) No payment may be made under subsection (2) or (3) 
to any person unless he applies for or consents to receive that 
payment. 

(5) For the purposes of subsections (3) and (9) 

"bank" means a bank within the meaning of the Banking Act, Cap. 322. 

and includes the bank established by the Barbados National 
Bank Act; Cap. 322A. 

"society" means 1979-41. 

(a) any building society within the meaning of the 
Building Societies Act, Cap. 377. 

(b) any industrial and provident society registered or 
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Cap. 380. 

Cap. 379 

Cap. 378. 
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deemed to be registered under the Industrial and 
Provident Societies Act, 

(c) any friendly society registered or deemed to be 
registered under the Friendly Societies Act, or 

(d) any co-operative society registered or deemed to be 
registered under the Co-operative Societies Act; 

"trustees of a superannuation fund" means the trustee or 
administering body of any pension plan or superannuation 
fund. 

(6) Any payment made in good faith pursuant to this section 
shall be valid against all persons whomsoever, and the person 
making the payment shall be absolutely discharged from all 
liability in respect of money paid by him under this section. 

(7) Every person to whom money is paid pursuant to sub
section (2) or (3) shall be liable to apply the money in due 
course of administering the estate, and the person making the 
payment may, if he thinks fit, without being liable to see to the 
application of the money, require any such person to give 
sufficient undertaking, by bond or otherwise, that the money 
so paid will be so applied. 

(8) Nothing in this section shall prevent any person to whom 
the money to which this section applies or any part thereof 
ought to be paid from pursuing and exercising any remedy for 
recovery thereof against the person or persons to whom the 
money has been paid. 

(9) Nothing in this section shall affect the power of any bank 
or society or of any person or body to make payment of any 
money or to transfer any property in accordance with a 
nomination made by any person pursuant to any other enactment 
or in accordance with any other enactment for the time being in 
force authorising the payment of money belonging to the estate 
of a deceased person without requiring probate or administra
tion of the estate to be obtained. 
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45. (1) Subject to subsection (9), any advancement made to Advance

the child of a deceased person during his lifetime shall, subject ~hl1J!:~0to 
to any contrary intention expressed by the deceased or appearing ~e brought 

from the circumstances of the case, be taken as being so made in ~~~unt. 
or towards satisfaction of the share of such child in the estate of 1979-41. 

the deceased person or the share which such child would have 
taken if living at the death of the deceased, and as between the 
children shall be brought into account in distributing the estate. 

(2) The advancement shall, for the purposes of this section 
only, be reckoned as part of the estate of the deceased, and its 
value shall be reckoned as at the date of its advancement. 

(3) If the advancement is equal to or greater than the share 
which the child is entitled to receive under the will or intestacy, 
the child or the issue of the child, as the case may be, shall be 
excluded from any such share in the estate. 

(4) If the advancement is less than such share, the child or 
the issue of the child, as the case may be, shall be entitled to 
receive in satisfaction of such share so much only of the estate 
as, when added to the advancement, is sufficient, as nearly as 
can be estimated, to make up the full amount of that share. 

(5) The onus of proving that a child has been made an 
advancement shall be upon the person so asserting, unless the 
advancement has been expressed in writing by the deceased. 

(6) For the purposes of this section, "advancement" means 
a gift intended to make permanent provision for a child, and 
includes 

(a) advancement by way of a portion or settlement, in
cluding any life or lesser interest and including property 
covenanted to be paid or settled; 

(b) a marriage portion or an advancement or portion for the 
purpose of advancing a child in a profession, vocation, 
trade or business; and 

(c) payments made for the education of the child to a higher 
standard than that provided by the deceased for any 
other of his children. 
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(7) For the purposes of this section, the personal representa
tives may employ a duly qualified valuer. 

(8) Nothing in this section shall prevent a child retaining the 
advancement and abandoning his right to a share under the will 
or on intestacy. 

1979-41. (9) This section applies to wills 

Duty of 
personal 
representa
tives as to 
inventory. 

Administra
tion on 
behalf of 
the Crown. 

(a) made or confirmed; or 
(b) probated, 
after the 1st January , 1980. 

46. The personal representatives of a deceased person shall, 
when lawfully required to do so, exhibit on oath in the Court a 
true and perfect inventory and account of the estate of the 
deceased, and the Court shall have power to require personal 
representatives to bring in inventories. 

47. (1) Where the administration of an estate is granted 
for the use and benefit of the Crown (whether to the Deputy 
Solicitor-General for the Attorney-General or any other person) 
any legal proceedings by or against the administrator for the 
recovery of the estate or any share thereof shall be of the same 
character and be instituted and carried on in the same manner, 
and be subject to the same rules of law and equity in all respects, 
as if the grant had been made to the administrator as a person 
beneficially entitled to a share of the estate. 

(2) Proceedings on behalf of or against the Crown in respect 
of the estate of a deceased person or any share thereof or any 
claim therein shall not be instituted except subject to the same 
rules of law and equity in and subject to which proceedings for 
the like purposes may be instituted by or against a private 
individual. 
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PART VI 

Distribution on Intestacy 

48. (1) Subject to the provisions of Part VII, all estate to 
which a deceased person was beneficially entitled for an estate 
or interest not ceasing on his death and as to which he dies 
intestate after 13th November, 1975, of this Act shall, after pay
ment of all expenses, debts and liabilities and any legal right 
properly payable thereout, be distributed in accordance with 
this Part. 

(2) For the purposes of this Part, the expression 

"brother" or·" sister" in relation to an intestate shall include 
any child of the father or mother of the intestate; 

"father" includes an adoptive father. 

Rules for 
distribution 
on intestacy. 

1979-41. 

49. (1) If an intestate dies leaving a spouse and no issue or Shai_:e~ of 

next-of-kin, the spouse shall take the whole estate. ~~:~:n!d 

(2) If an intestate dies leaving a spouse and no issue but 
next-of-kin, the spouse shall take two-thirds of the estate and 
the remainder shall be distributed in equal shares among the 
next-of-kin. 

(3) Subject to subsection (4), if an intestate dies leaving 
(a) a spouse and one child, the spouse shall take two-thirds 

of the estate and the remainder shall go to the child; 
(b) a spouse and children, the spouse shall take one-third of 

the estate and the remainder shall be distributed among 
the children in equal shares. 

(4) If any child of the intestate has predeceased him leaving 
issue and such issue is alive at the date of the intestate's death, 
the spouse shall take the same share of the estate as if that child 
had been living at that date, and the issue of that child shall 
take, in the manner provided for in subsection (6), the share 
which that child would have taken if he had survived the 
intestate. 
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Shares of 
mother and 
father. 

Shares of 
brothers 
and sisters 
and their 
children. 

Shares of 
next-0f-kin. 

(5) If an intestate dies leaving issue and no spouse, his estate 
shall be distributed among the issue in accordance with sub
section ( 6 ), 

(6) If all the issue are in equal degree of relationship to the 
deceased person, the distribution shall be in equal shares among 
them; if they are not, it shall be per stirpes. 

50. If an intestate dies leaving neither spouse nor issue, his 
estate shall be distributed between his mother and father in 
equal shares if both survive the intestate, but, if only one of 
them survives the intestate, the survivor shall take the whole 
estate. 

51. (1) If an intestate dies leaving neither spouse nor issue 
nor mother nor father, his estate shall be distributed between 
his brothers and sisters in equal shares, and, if any brother or 
sister does not survive the intestate, the surviving children of the 
deceased brother or sister shall, where any other brother or 
sister of the deceased person survives him, take in equal shares 
the share that his mother or father would have taken if she or 
he had survived the intestate. 

(2) If an intestate dies leaving neither spouse nor issue nor 
mother nor father nor brother nor sister, his estate shall he 
distributed in equal shares among the children of his brothers 
and sisters. 

52. (1) If an intestate dies leaving neither spouse not issue 
nor mother nor father nor brother nor sister nor children of 
any deceased brother or sister, his estate shall, subject to 
sections 53 and 54, be distributed in equal shares among his 
next-of-kin. 

(2) Representation of next-of-kin shall not be admitted 
among collaterals except in the case of children of brothers and 
sisters of the intestate where any brother or sister of the intestate 
survives him. 
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53. (1) Subject to subsection (2), the person who, at the date Ascertain

of the death of the intestate, stands nearest in blood relationship ~~~~0°/-kin. 
to him shall be taken to be his next-of-kin. 

(2) Degrees of blood relationship shall be ascertained by 
counting the number of steps between the intestate and the 
relative in question counting directly in the case of those 
related lineally and through the nearest common ancestor in the 
case of those who are issue of an ancestor of the intestate but 
are not themselves ancestors of the intestate; but where a direct 
lineal ancestor and any other relative are so ascertained to be 
within the same degree of blood relationship to the intestate, 
the other relative shall be preferred to the exclusion of the direct 
lineal ancestor. 

54. Without prejudice to sections 48 to 53, if the intestate dies Half-blood. 

leaving 

(a) a spouse but no issue; or 
(b) neither spouse nor issue, 

relatives of the half-blood shall be treated as, and shall succeed 
equally with, relatives of the whole blood in the same degree. 

1979-41. 

55. (1) In default of any person taking the estate of an crown's 

intestate, the residuary estate of the intestate shall vest in the ~f~;e~y 
Crown as bona vacantia. as bona 

vacantia. 
(2) The Minister responsible for Legal Affairs may, if he 

thinks fit, waive, in whole or in part and in favour of such 
person and upon such terms (whether including or not including 
the payment of money) as he thinks proper, having regard to 
all the circumstances of the case, the right of the Crown under 
this section. 

56. Where the will of a testator effectively disposes of part Partial 

only of his property, the remainder shall be distributed as if he intestacy. 

had died intestate and left no other property. 
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PART VII 

Provision for dependants 

Meaning of 57. For the purposes of this Part 
dependant. 

1979-41. 

"dependant" in relation to a person who dies intestate means 
(a) any woman (other than his spouse) living together 

with a man as his wife immediately preceeding the date 
of his death and wholly or mainly maintained by him 
at that time; 

(b) any man (other than her spouse) living together with 
a woman as her husband immediately preceding the 
date of her death and wholy or mainly maintained by 
her at that time; or 

(c) a child who is presumed to be the child of the deceased 
person and his 
(i) under the age of eighteen years; or 

(ii) because of some mental or physical disability, 
incapable of maintaining himself or herself, 

a~d was wholly or mainly maintained by, or was living 
with, the deceased person at the date of his death. 

Provision 58. (1) Subject to this section where an intestate dies leaving 
for dde- t a dependant, the Court may, on application made by or on 
pen ans . 
on intestacy. behalf of that dependant on the ground that the law relatmg 

to intestacy does not make provision for the maintenance of 
such dependant, make an order providing for such maintenance 
to be made out of the intestate's estate as it thinks fit, having 
regard to any benefits to which the person by or on whose 
behalf the application is made is entitled under any other 
enactment on the death of the intestate. 

(2) An application under subsection (1) shall be made within 
12 months from the first taking out of the representation of the 
intestate's estate. 

(3) The Court may, in considering the application, where 
appropriate, direct enquiries to be made as to 
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(a) whether the person by or on whose behalf the application 
is made was living with the intestate at the date of his or 
her death and the period during which that person was 
so living; 

(b) the maintenance which the intestate provided, or could 
reasonably be expected to provide, for the person by or 
on whose behalf the application is made, and, where 
maintenance was provided, the period during which it 
was so provided; 

(c) the income of the person by or on whose behalf the 
application is made; 

(d) the mental state or physical condition of the dependant; 
or 

(e) any other matter (including the conduct of the person 
by or on whose behalf the application is made, or of any 
other person) which in the circumstances of the case the 
Court considers relevant. 

(4) An order made under this section may provide for 
maintenance by way of periodical payments or of a lump sum 
payment. 

(5) Where the order provides for periodical payments, it shall 
provide for their termination not later than 

(a) in the case of a dependant mentioned in paragraph (a) 
of the definition of that expression . 
(i) the date on which she commences living together 

with another man as his wife, or 

(ii) her earlier death; 
(b) in the case of a dependant mentioned in paragraph (b) 

of the definition of that expression 
(i) the date on which he commences living together 

with another woman as her husband, or 

(ii) his earlier death; 
(c) in the case of a dependant mentioned in paragraph (c) 

of the definition of that expression. 
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1979-41. 

Property 
which mav 
be disposed 
of by will. 

(i) the date on which he or she attains the age of 
18 years, or 

(ii) the cesser of his or her disability, 
or, in any case, his or her earlier death. 

(6) Where an application is made under this section, the 
person making the application shall give notice thereof to 

(a) the personal representatives of the intestate; and 
(b) all persons entitled on intestacy to a share of the in

testate's estate, 
and such persons shall be entitled to appear and be heard at the 
hearing of the application. 

PART VIII-A 

Wills Generally 

59. A person may by his will, executec.; in accordance with 
this Act, dispose of all property which he is beneficially entitled 
to at the time of his death and which on his death devolves on 
his personal representatives 

Capacity to 60. (1) Subject to subsection (2), no will shall be valid unless it 
make a will. · d b h 
1979 _ 4 l. ts ma e y a person w o 
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(a) has attained the age of eighteen years or is or has been 
married; and 

( b) is of sound mind. 

(2) A person who is entitled to appoint a guardian of a 
minor may make the appointment by will notwithstanding that 
he is not a person to whom paragraph (a) of subsection (1) 
applies. 

61. ( 1) No will shall be valid unless
( a) it is in writing; 
(b) it is signed at the foot or end thereof by the testator, or 

by some person in his presence and by his direction; 
(c) the signature is made or acknowledged by the testator 

in the presence of each of two or more witnesses, present 
at the same time, and each witness shall attest by his 
signature the signature of the testator in the presence of 
the testator, but no form of attestation shall be necessary. 

(2) For the purposes of subsection (1) (b), the signature of 
the testator or of the person signing for him shall be deemed to 
be valid, so far as the position of the signature is concerned, if 
the signature is so placed at or after, or following or under, or 
beside, or opposite to the end of the will that it is apparent on 
the face of the will that the testator intended to give effect to the 
writing signed as his will. 

(3) Without prejudice to the generality of subsection (1) (b), 
no will shall be affected by the circumstances-

( a) that the signature does not follow or is not immediately 
after the foot or end of the will; or 

( b) that a blank space intervenes between the concluding 
word of the will and the signature; or 

(c) that the signature is placed among the words of the 
testimonium clause, or of the clause of attestation, or 
follows or is after or under the clause of attestation, either 
with or without a blank space intervening, or follows or 
is after, or under, or beside, the names or one of the 
names of the attesting witnesses; or 

(d) that the signature is on a side or page or other portion 
of the paper or papers containing the will on which no 
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clause or paragraph or disposing part of the will is 
written above the signature; or 

(e) that there appears to be sufficient space to contain the 
s:gnature on or at the bottom of the preceding side or 
page or other portion of the same paper on which the 
will is written. 

( 4) Notwithstanding this section, no signature shall operate 
to give effect to any disposition or direction which is under or 
which follows it, nor shall it give effect to any disposition or 
direction inserted after the signature js affixed. 

~~~~;b~will. 62. (1) An appointment made by will, in exercise of any 
power, shall not be valid unless it is executed in accordance 
with this Act. 

Holograph will. 

Publication 
of will not 
necessary. 

(2) Every will so executed shall, so far as concerns its 
execution and attestation, be a valid execution of a power of 
appointment by will, notwithstanding that it has been expressly 
required that a will made in exercise of such power shall be 
executed with some additional or other form of execution or 
solemnity. 

63. Section 61 shall not apply to any will which is written 
throughout in the proper handwriting of the testator. 

64. Every will executed in accordance with this Act shall 
be valid without any other publication thereof. 

Will not void 65. If any person who attests the execution of a will is, at the 
~m account of time of execution or at any time afterwards, incompetent to be 
mcompetency d . d . h . h ·11 h 11 
ofwitness. a m1tte a witness to prove t e execut10n, t e w1 s a not on 

Gift to an 
attesting 
witness or 
spouse of 
witness to 
be void. 

that account be invalid. 

66. (I) If a person attests the execution of a will, and any 
devise, bequest, estate, interest, gift or appointment, of or 
affecting any property (other than charges and directions for 
the payment of any debts) is given or made by will to that 
person or his spouse, that devise, bequest, estate, interest, gift or 
appointment shall, so far only as concerns the person attesting 
the execution of the will, or the spouse of that person, or any 
person claiming under that person or spouse, be utterly nu11 
and void. 
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(2) The person so attesting shall be admitted as a witness 
to prove the execution of the will, or to prove the validity or 
invalidity thereof, notwithstanding such devise, bequest, estate, 
interest, gift or appointment. 

67. If by will any estate is charged with any debts, and a 
creditor, or the spouse of a creditor, whose debt is so charged, 
attests the execution of the will, the creditor, notwithstanding 
such charge, shall be admitted as a witness to prove the 
execution of the will or to prove the validity or invalidity 
thereof. 

68. A person shall not, only because he is an executor of a 
will, be incompetent to be admitted as a witness to prove the 
validity or invalidity thereof. 

Creditor 
attesting 
will ad
missible as 
a witness. 

Executor 
admissible 
as a 
witness. 

69. (1) A will shall be revoked by the subsequent marriage of Rev<!cation 
the testator except ofwill. 

(a) a will made in contemplation of that marriage and so 1979-41. 

expressed in the will; and 

(b) a will made in exercise of a power of appointment when the 
real or personal estate thereby appointed would not in 
default of such appointment pass to the persons entitled to 
take beneficially under an intestacy in accordance with the 
rules1in force at the time the power was created. 

(2) Subject to subsection (1), no will, or any part thereof, 
shall be revoked except by another will or codicil duly executed 
or by some writing declaring an intention to revoke it and 
executed in the manner in which a will is required to be 
executed, or by the burning, tearing, or destruction of it by the 
testator, or by some person in his presence and by his direction, 
with the intention of revoking it. 

70. (1) Subject to subsection (2), an obliteration, interlinea- Alterations 

tion, or other alteration made in a will after execution shall not 0ftwill 
be valid or have any effect, unless such alteration is executed !x::ution. 

in the same manner as is required for the execution of the will. 
(2) The will with such alteration as part thereof, shall be 

deemed to be duly executed if the signature of the testator and 
1 The Rules relating to intestacy prior to the enactment of this Act were contained in 

section 19 of the Administration of Estates Act, 18!)1, formerly Chapter 242. 
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the signature of each witness is made in the margin or on some 
other part of the will opposite or near to such alteration or at 
the foot or end of or opposite to a memorandum referring to 
such alteration, and written at the end or some other part of 
the will. 

71. No will or any part thereof, which is in any manner 
revoked, shall be revived otherwise than by re-execution thereof 
or by a codicil duly executed and showing an intention to revive 
it, and when any will or codicil which is partly revoked, and 
afterwards wholly revoked, is revived, such revival shall not 
extend to that part which was revoked before the revocation of 
the whole thereof unless an intention to the contrary is shown. 

72. Where, subsequent to the execution of a will, a convey
ance or other act is made or done relating to any property 
comprised in the will, except an act by which the will is 
revoked, the conveyance or act shall not prevent the operation 
of the will with respect to any estate or interest in the property 
which the testator has power to dispose of by will at the time 
of his death. 

73. Every will shall, with reference to all property comprised 
in the will and every devise or bequest contained in it, be 
construed to speak and take effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention appears from the will. 

74. Extrinsic evidence shall be admissible to show the 
intention of the testator and to assist in the construction of, or 
to explain any contradiction in, a will. 

75. Subject to section 83, unless a contrary intention appears 
from the will, any estate comprised or intended to be comprised 
in any devise or bequest contained in the will which fails or is void 
because the devisee or legatee did not survive the testator, or 
because the devise or bequest is contrary to law or otherwise 
incapable of taking effect, shall be included in any residuary 
devise or bequest, as the case may be, contained in the will. 
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76. A general devise of land shall be construed to include 
leasehold interests as well as freehold estates, unless a contrary 
intention appears from the will. 

77. A general devise of land shall be construed to include 
any land over which the testator may have power to appoint 
in any manner he may think proper, and shall operate as an 
execution of such power, unless a contrary intention appears 
from the will; and in like manner a general bequest of the 
personal estate of the testator shall be construed to include such 
estate over which he may have power to appoint in any manner 
he may think proper, and shall operate as an execution of such 
powers, unless a contrary intention appears from the will. 

78. Where the real estate is devised to any person (including 
a trustee or executor) without any words of limitation, the devise 
shall be construed to pass the whole estate or interest which the 
testator had power to dispose of by will in the real estate, unless 
the contrary intention appears from the will. 

79. (1) An estate tail (whether general, in tail male, in tail 
female, or in tail special) in real estate may be created by will 
only by the use of the same words of limitation as those by which 
a similar estate tail may be created by deed. 

(2) Words of limitation contained in a will in respect of real 
estate which have not the effect of creating an estate in fee 
simple or an estate tail shall have the same effect as similar 
words used in a deed in respect of personal property. 

80. In a devise or bequest of real. or personal estate, the 
words "die without issue" or "die without leaving issue", or 
"have no issue" or any other words which may import either 
a want or failure of issue of any person in his lifetime or at the 
time of his death, or an indefinite failure of issue, shall be 
construed to mean a want or failure of issue in his lifetime or at 
the time of his death, and not an indefinite failure of his issue, 
unless a contrary intention appears from the will. 
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81. Where any real estate is devised to a trustee without any 
express limitation of the estate to be taken by the trustee, and 
the beneficial interest in such estate or in the surplus rents or 
profits thereof 

(a) is not given to any person for life; or 

(b) if given to any person for life, the purpose of the trust 
continues beyond the life of that person, 

such devise shall be construed to vest in that trustee the fee 
simple or whole legal ~state which the testator had power to 
dispose of by will, and not an estate determinable when the 
purposes of the trust are satisfied. 

82. Where a person to whom real estate is devised for an 
estate tail or an estate inquasi-entail dies in the lifetime of the 
testator leaving issue who could inherit under the entail, and 
any such issue is living at the time of the death of the testator, 
the devise shall not lapse, but shall take effect as if the death 
of that person had happened immediately after the death of the 
testator, unless a contrary intention appears from the will. 

83. Where a person, being a child or other issue of the 
testator to whom any property·is given (whether by a devise or 
bequest or by the exercise by will of a power of appointment, 
and whether as a gift to that person as an individual or as a 
member of a class) for any estate or interest not determinable 
at or before the death of that person, dies in the lifetime of the 
testator leaving issue, and any such issue of that person is living 
at the time of the death of the testator, the gift shall not lapse, 
but shall take effect as if the death of that person had happened 
immediately after the death of the testator, unless a contrary 
intention appears from the will. 

84. If the purport of a devise or bequest is capable of more 
than one interpretation, then, in case of doubt, the interpreta
tion according to which the devise or bequest will be operative 
shall be preferred. 
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85. Where a person is entitled under a will to 
(a) land for an estate in fee simple or for any lesser estate 

or interest not being an estate tail; or 
(b) any interest in other property, 

with an executory limitation over in default or failure of any 
of his issue, whether within a specified period of time or not, 
that executory limitation shall be or become void and incapable 
of taking effect if and as soon as there is living any issue of the 
class in default or failure of which the limitation over was to take 
effect. 

PART VIIl-B 

Soldiers and Sailors Wills 

Restriction 
on execu
tory limita
tions. 

85A. (1) Notwithstanding that he is a minor, a soldier being S?Ictiers 

in actual military service, or a mariner or seaman being at sea ~~-4 1. 
may dispose of his personal estate in accordance with this Act. 

(2) Subsection (1) applies to a member of Her Majesty's naval 
or marine forces not only when he is at sea but also when he is so 
circumstanced that if he were a soldier he would be in actual 
military service within the meaning of that subsection. 1979-41. 

858. A testamentary disposition in respect of any real estate Validity of 
testamen

situate in Barbados made by a person to whom section 8SA tary ctis-

refers and who dies after 2nd July, 1944, shall be valid, positiom 
of real 

notwithstanding, property 

( ) h h k. h d" . . th . f made by a t at t e person ma mg t e 1spos1t1on was, at e time o soldiers 
the making, a minor; or andsailors. 

(b) that the disposition has not been made in such manner or 
form as was at that date required by law, 

in any case where the person making the disposition was of such 
age and the disposition had been a disposition of personal estate 
which if made by such person domiciled in Barbados, it would 
have been valid. 
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85C. Where a person dies after 2nd July, 1944 having made a 
will which is or which if it had been a disposition of property, 
would have been rendered valid by section SSA, any appoint
ments contained in that will of any person as guardian of the 
testator's children shall be of full force and effect. 

PART IX 

Conflict of Laws relating to Testamentary Dispositions 

86. (1) A testamentary disposition shall be valid as regards 
form if 
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(a) 

(b) 

its form complies with the internal law-
(i) of the place where the testator made it; or 
(ii) of a nationality possessed by the testator either at 

the time when he made the disposition or at the 
time of his death; or 

(iii) of a place in which the testator had his domicile 
either at the time when he made the disposition 
or at the time of his death; or 

(iv) of the place in which the testator had his habitual 
residence either at the time when he made the dis
position or at the time of his death; or 

(v) so far as immovables are concerned, of the place 
where they are situated; 

irrespective of the place where it is made, or of the loca
tion of the assets or of the nationality, domicile or 
residence of the testator, it is made in the form of an 
ii:t~rnational will complying with the following pro-
v1s10ns-

(i) it is in writing; 
(ii) the testator has declared in the presence of two 

witnesses and of an authorised person that the doc
ument is his will and that he knows the contents 
thereof; 

(iii) the signature is made or acknowledged by the 
testator in the presence of each of two or more 
witnesses and of the authorised person present 
at the same time, and each witness and the auth
orised person shall attest by his signature the sig
nature of the testator in the presence of the test
ator, but no formofattestation shall benecessary; 

(iv) it is signed at the foot or end thereof by the 
testator or by some person in his presence and by 
his direction; 

(v) in cases where the testator is unable to sign the 
will, he has indicated the reason therefor to the 
authorised person and the authorised person has 
made a note thereof on the will. 

(2) vVithout prejudice to subsection (1), a testamentary 
disposition revoking an earlier testamentary disposition shall 
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also be valid as regards form if it complies with any one of the 
laws according to the terms of which, under that subsection, the 
testamentary disposition that has been revoked was valid. 

(3) For the purposes of this Part, if a national law consists 
of a non-unified system, the law to be applied shall be deter
mined by the rules in force in that system, and, failing any such 
rules, by the most real connection which the testator had with 
any one of the various laws within that system. 

( 4) The determination of whether or not the testator had his 
domicile in a particular place shall be governed by the law of 
that place. 

(5) The invalidity of a testamentary disposition as an 
international will shall not affect its formal validity as a will of 
another kind. 

(6) For the purposes of this Part-
" authorised person " means a person appointed by the 

Minister to act in connection with international wills; 
"Convention" means the convention providing a uniform law 

on the form of an international will done at Washington 
on the 26th day of October, 1973; 

" Convention country" means the territory of a contracting 
party to the Convention declared by a notice of the 
Minister to be a Convention country; 

" internal law", in relation to any territory or state means the 
law which would apply in a state where a question of the 
law in force in any other territory or state arose; 

" international will " means a will made in accordance with 
the provisions of the Annex to the Convention, the text of 
which Annex is set out in the Second Schedule; 

" testamentary disposition " means any will or other testa
mentary instrument. 

87. Without prejudice to section 86, a testamentary disposi
tion made on board a vessel or aircraft shall also be valid as 
regards form if its form complies with the internal law of the 
place with which, having regard to its registration (if any) and 
any other relevant circumstances, the vessel or aircraft may be 
taken to have had the most real connection. 
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88. (1) Without prejudice to section 86, a testamentary Exercise 

disposition shall also be valid as regards form so far as it ~~~;;:~t
exercises a power of appointment, if its form complies with the ment. 

law governing the essential validity of the power. 

(2) A testamentary disposition so far as it exercises a power 
of appointment shall not be treated as invalid as regards form 
only because its form is not in accordance with any formal 
requirements contained in the instrument creating the power. 

89. This Part (subsection (1) (h) of section 86 excepted) 
shall also apply to the form of testamentary dispositions made 
by two or· more persons in one document. 

90. (1) For the purposes of this Part, any provision of law 
which limits the permitted form of testamentary dispositions by 
reference to age, nationality or other personal conditions of the 
testator shall be deemed to pertain to matters of form. 

(2) In determining whether or not a testamentary disposition 
complies with a particular law, regard shall be had to the 
requirements of that law at the time of making the disposition, 
but this shall not prevent account being taken of an alteration 
of law affecting testamentary dispositions made at that time if 
the alteration enables the disposition to be treated as valid. 

Joint dis
pOlitions. 

Effect of 
restrictions 
on capacity. 

91. A testamentary disposition which under this part is valid Effect of 

as regards form shall have the same effect as if it were a will i~~3!r~~-
executed in compliance with Part VIII. position. 

PART X 
Testator's Spouse's Legal Right and Provision for Children 

92. (1) Where, after the commencement of this Act, a 
person dies domiciled in Barbados wholly or partly testate 
leaving a spouse or children, or both spouse and children, this 
Part shall have effect. 

(2) For the purposes of this Part, references to the estate of 
the testator are references to all the property to which he was 
beneficially entitled for an estate or interest not ceasing on his 
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death and remaining after payment of all expenses, debts and 
liabilities properly payable thereout. 

93. (1) If a testator dies leaving a spouse and a child who is 
a minor, or a child who is, because of some mental or physical 
disability, incapable of maintaining himself, the spouse shall 
have a right to one-quarter of the estate. 

(2) If a testator dies leaving a spouse and no such child as is 
mentioned in subsection (1), the spouse shall have a right to 
one-half of the estate. 

94. The spouse's legal right under section 93 shall have 
priority over devices, bequests and shares on intestacy. 

95. The spouse's legal right may be renounced in an ante
nuptial contract made in writing between the parties to an 
intended marriage or may be renounced in writing by the 
spouse after marriage and during the lifetime of the testator. 

96. (1) Where property is devised or bequeathed in a will 
to a spouse and the devise or bequest is expressed in the will to 
be in addition to the share as a spouse's legal right, the testator 
shall be deemed to have made by the will a gift to the spouse 
consisting of 

(a) a sum equal to the value of the share as a spouse's legal 
right; and 

(b) the property so devised or bequeathed. 

(2) In any other case, a devise or bequest in a will to a 
spouse shall be deemed to have been intended by the testator 
to be in satisfaction of the share as a spouse's legal right. 

97. ( 1) Where under the will of a deceased person who dies 
wholly testate, there is a devise or bequest to a spouse, the 
spouse shall elect within 6 months of the probate of the will 
to take either that devise or bequest or the share to which he 
is entitled as a legal right. 

(2) In default of an election under subsection (1), the spouse 
shall be entitled under the will and shall not be entitled to take 
any share as a legal right. 
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(3) Where a person dies partly testate and partly intestate, 
a spouse may elect to take either 

(a) his share as a legal right; or 
(b) his share under the intestacy, together with any devise 

or bequest to him under the will of the deceased. 
(4) In default of an election under subsection (3), the spouse 

shall be entitled to take his share under the intestacy, together 
with any devise or bequest to him under the will, and shall not 
be entitled to take any share as a legal right. 

(5) A spouse in electing to take his share as a legal right, may 
further elect to take any devise or bequest to him less in value 
than the share in partial satisfaction thereof. 

( 6) The personal representatives shall notify the spouse in 
writing of the right of election conferred by this section; but the 
right shall not be exercisable after the expiration of 6 months 
from the receipt by the spouse of such notification or from the 
first taking out of representation of the deceased's estate, which
ever is the later. 

(7) Where the surviving spouse is a person of unsound mind, 
the right of election conferred by this section may, if there is a 
committee of the spouse's estate, be exercised on behalf of the 
spouse by the committee by leave of the Court, or, if there is no 
committee, be exercised by the Court. 

(8) For the purposes of this section, but only in its application 
to a case to which subsection (1) applies, "devise or bequest" 
means a gift deemed under that subsection to be made by the 
will of the testator. 

98. (1) Where a testator during his lifetime has made 
permanent provision for his spouse, whether under contract or 
otherwise, all property which is the subject of such provision 
(other than periodical payments made for the spouse's main
tenance during his lifetime) shall be taken as being given in or 
towards satisfaction of the share as a legal right of the surviving 
spouse. 

(2) The value of the property shall be reckoned as at the 
date of the making of the provision. 
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(3) If the value of the property is equal to or greater than the 
share of the spouse as a legal right, the spouse shall not be 
entitled to take any share as a legal right. 

(4) If the value of the property is less than the share of the 
spouse as a legal right, the spouse shall be entitled to receive in 
satisfaction of such share so much only of the estate as, when 
added to the value of the property, is sufficient , as nearly as can 
be estimated, to make up the full amount of that share. 

(5) This section shall apply to a provision made before 13th 
November, 1975. 

99! Property representing the share of a person as a legal 
right and property which is the subject of an order under 
section 100 shall bear their due proportion of the estate duty 
payable on the estate of the deceased. 

100. (1) Where, after 13th November, 1975 a testator 
dies leaving a child who is a minor or a child who is, be
cause of some mental or physical disability, incapable of 
maintaining himself or herself, then, if the Court, on application 
by or on behalf of such child of the testator, is of the opinion 
that the testator has failed in his moral duty to make proper 
provision for the child in accordance with his means, whether by 
will or otherwise, the Court may order that such provision shall 
be made out of the estate as it thinks fit. 

(2) The provision for maintenance to be made by order shall, 
subject to subsection (3), be by way of periodical payments, and 
the order shall provide for their termination not later than 

(a) in the case of a child who is a minor, his or her attaining 
the age of 18 years; 

(b) in the case of a child under disability, the cesser of his or 
her disability, 

or, in any case, his or her earlier death. 

(3) The Court may make an order providing for main
tanance, in whole or in part, by way of a lump sum payment. 

( 4) An order under this section shall not affect the legal right 
of a surviving spouse, or. if the surviving spouse is the mother 
1The Estate Duty Act has been repealed by Act 1981-41. 
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or father of the child, any devise or bequest to the spouse or 
any share to which the spouse is entitled on intestacy. 

(5) An order under this section shall not be made except 
on an application made within 12 months from the first 
taking out of representation of the deceased's estate. 

(6) The definition "father" contained in section 48 (2) shall 
have effect for the purposes of this section. 

101. All proceedings in relation to this Part shall be heard 
before a Judge in chambers. 

PART XI 

Exclusion from Succession and Disinheritance 

102. (1) A spouse against whom the deceased obtained a 
judicial separation, a spouse who failed to comply with a decree 
of restitution of conjugal rights obtained by the deceased, and 
a spouse guilty of desertion which has continued up to the death 
for 3 years or more, shall be precluded from taking any share 
in the estate of the deceased as a legal right or in intestacy. 

(2) A spouse who was guilty of conduct which justified the 
deceased in separating and living apart from him shall be 
deemed to be guilty of desertion within the meaning of sub
section (1). 

(3) A person who has been found guilty of an offence against 
the deceased or against the spouse or any child of the deceased 
(including a person to whom the deceased was in loco parentis 
at the time of the offence), punishable by imprisonment for a 
maximum period of at least 2 years or by a more severe penalty, 
shall be precluded from taking any share in the estate as a 
legal right or from making an application under section 100. 

(4) Where a husband and wife have ceased to cohabit with 
each other and have been living apart continuously for a period 

Proceedings 
to be in 
chambers. 

Exclusion 
of spouse 
from 
succession. 

of 5 years or more immediately preceding the date of death of 1979-41. 

either of them, the survivor shall be precluded from taking any 
share in the estate of the deceased as a legal right or on intestacy. 

(5) Any share which a person is precluded from taking under 
this section shall be distributed as if that person had died before 
the deceased. 
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103. ( 1) This section applies to a disposition of property 
(other than a testamentary disposition or a disposition to a 
purchaser) under which the beneficial ownership of the pro
perty vests in possession in the donee within three years before 
the death of the person who made it, or on his death, or later. 

(2) If the Court is satisfied that a disposition to which this 
section applies was made for the purpose of defeating or 
substantially diminishing the share of the disponer's spouse, 
whether as a legal right or on intestacy, or the intestate share of 
any of his children, or ofleaving any of his children insufficiently 
provided for, then, whether the disponer died testate or in
testate, the Court may order that the disposition shall, in whole 
or in part, be deemed, for the purposes of Parts VI and X, to 
be a devise or beg uest made by him by will and to form part 
of his estate, and to have no other effect. 

(3) To the extent to which the Court so orders, the disposi
tion shall be deemed never to have had effect as such, and the 
donee of the property, or any person representing or deriving 
title under him, shall be a debtor of the estate for such an 
amount as the judge may direct. 

( 4) The Court may make such further order in relation to 
the matter as may appear to the Court to be just and equitable 
having regard to the provisions of this Act and to all the 
circumstances. 

(5) Subject to subsections (6) and (7), an order may be 
made under this section 

(a) in the interests of the spouse, on the application of the 
spouse or the personal representatives of the deceased 
made within one year from the first taking out of 
representation; 

( b) in the interests of a child on an application under 
section 100. 

(6) In the case of a disposition made in favour of the spouse 
of the disponer, an order shall not be made under this section 
on an application by or on behalf of a child of the disponer 
who is also a child of the spouse. 

(7) An order shall not be made under this section affecting 
a disposition made in favour of any child of the disponer if 



57 L.R.O. 1978 Succession CAP. 249 ss.104-106 

(a) the spouse of the disponer was dead when the disposition 
was made; or 

( b) the spouse was alive when the disposition was made but 
was a person who, if the disponer had then died, would 
have been precluded under section 102 from taking a 
share in his estate; 

(c) the spouse was alive when the disposition was made and 
consented in writing to it. 

(8) If the donee disposes of the property to a purchaser, this 
section shall cease to apply to the property and shall apply 
instead to the consideration given by the purchaser. 

(9) Accrual by survivorship on the death of a joint tenant 
of property shall, for the purposes of this section, be deemed 
to be a vesting of the beneficial ownership of the entire property 
in the survivor. 

(10) For the purposes of this section " disposition" includes 
a donatio mortis causa. 

104. All proceedings in relation to this Part shall be heard Proceedings 
to be in 

before a Judge in chambers. chambers. 

PART XII 

Miscellaneous 

105. \Vhere, after the commencement of this Act, two or more 
persons have died in circumstances rendering it uncertain 
which of them survived the other or others, then, for the 
purposes of the distribution of the estate of any of them, they 
shall be deemed to have died simultaneously. 

Presumption 
of simul
taneous 
death in 
cases of 
uncertainty. 

106. (1) Subject to this 
in this Act shall-

section and to section 99, nothing Savings. 

( a) 

(b) 

affect any duty payable in respect of real estate or 
impose on real estate any other duty than is payable in 
respect thereof immediately before the commencement 
of this Act; or 
affect any remedy for the recovery of any estate or 
succession duty. 
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(2) Succession duty shalJ be payable having regard to the 
rules of distribution of property contained in this Act. 

(3) Except to the extent to which any provision of this Act 
expressly provides to the contrary, the provisions of this Act 
shall not apply to the estate of any person dying before the 
commencement of this Act. 

( 4) This Act shall not apply to the will of a testator who dies 
before the commencement of this Act, but shall apply to the 
will of every testator who dies after such commencement, 
whether the will was executed before or after that time. 

( 5) Except to the extent to which any provision of this Act 
expressly provides to the contrary, the law relating to succession 
to the property of deceased persons and to the devolution, 
administration, testamentary disposition and to distribution on 
intestacy of such property, in force immediately before the 
commencement of this Act shall continue to have effect in 
relation to the estate of a person, or to the will of a testator, 
who has died before such commencement. 

FIRST SCHEDULE 

RULES AS TO APPLICATION OF ASSETS 

PART I 

Rules as to application of debts where the estate is insolvent 

1. The funeral, testamentary and administration expenses have priority. 

2. Subject to paragraph 1, section 118 of the Bankruptcy Act applies to 
the administration in bankruptcy of an estate of a deceased person dying 
insolvent. 

3. In the application of the rules of bankruptcy, the date of death shall be 
substituted for the date of adjudication in bankruptcy. 

PART II 

Order of application of assets where the estate is solvent 

1. Property of the deceased undisposed of by will, subject to the retention 
thereout of a fund sufficient to meet any pecuniary legacies. 
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2. Property of the deceased not specifically bequeathed but included 
(either by a specific or general description) in a residuary gift subject to the 
retention out of such property of a fund sufficient to meet any pecuniary 
legacies, so far as not provided under paragraph 1. 

3. Property of the deceased specifically appropriated or devised or 
bequeathed (either by specific or general description) for the payment of 
debts. 

4. Property of the deceased charged with or devised or bequeathed (either 
by specific or general description) subject to a charge for the payment of 
debts. 

5. The fund, if any, retained to meet pecuniary legacies. 

6. Property specifically devised or bequeathed rateably according to 
value. 

7. Property appointed by will under a general power rateably according 
to value. 

8. The following provisions shall also apply-
( a) the order of application may be varied by the will of the deceased; 
(b) this Part of this Schedule does not affect the liability of land to 

answer the estate and succession duty imposed thereon in exoneration 
of other assets. 

SECOND SCHEDULE 

ANNEX TO THE CONVENTION PROVIDING A UNIFORM LAW ON THE FORM 

OF AN INTERNATIONAL WILL 

Article 1 

1. A will shall be valid as regards form, irrespective particularly of the 
place where it is made, of the location of the assets and of the nationality, 
domicile or residence of the testator, if it is made in the form of an inter
national will complying with the provisions set out in Articles 2 to 5 
hereinafter. 

2. The invalidity of the will as an international will shall not affect its 
formal validity as a will of another kind. 

Article 2 

This law shall not apply to the form of testamentary dispositions made by 
two or more persons in one instrument. 
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Article 3 

1. The will shall be made in writing. 

2. It need not be written by the testator himself. 

3. It may be written in any language, by hand or by any other means. 

Article 4 

1. The testator shall declare in the presence of two witnesses and of a 
person authorised to act in connection with international wills that the 
document is his will and that he knows the contents thereof. 

2. The testator need not inform the witnesses, or the authorised person, 
of the contents of the will. 

Article 5 

1. In the presence of the witnesses and of the authorised person, the 
testator shall sign the will or, ifhe has previously signed it, shall acknowledge 
his signature. 

2. When the testator is unable to sign, he shall indicate the reason therefor 
to the authorised person who shall make note of this on the will. Moreover, 
the testator may be authorised by the law under which the authorised person 
was designated to direct another person to sign on his behalf. 

3. The witnesses and the authorised person shall there and then attest 
the will by signing in the presence of the testator. 

Article 6 

1. The signature shall be placed at the end of the will. 

2. If the will consists of several sheets, each sheet shall be signed by the 
testator or, if he is unable to sign, by the person signing on his behalf or, if 
there is no such person, by the authorised person. In addition, each sheet 
shall be numbered. 

Article 7 

1. The date of the will shall be the date of its signature by the authorised 
person. 

2. This date shall be noted at the end of the will by the authorised person. 

Article 8 

In the absence of any mandatory rule pertaining to the safekeeping of the 
will, the authorised person shall ask the testator whether he wishes to make 



61 L.R.O. 1978 Succession CAP. 249 

a declaration concerning the safekeeping of his will. If so and at the express 
request of the testator the place where he intends to have his will kept shall 
be mentioned in the certificate provided for in Article 9. 

Article 9 

The authorised person shall attach to the will a certificate in the form 
prescribed in Article 10 establishing that the obligations of this law have 
been complied with. 

Article JO 

The certificate drawn up by the authorised person shall be in the following 
form or in a substantially similar form: 

CERTIFICATE 

(Convention of 26th October, 1973) 

I. I,. ............................................ (name, address and capacity), 
a person authorised to act in connection with international wills 

2. Certify that on ........................ (date) at ........................ (place) 

3. (testator) ....................................... (name, address, date and 
place of birth) 

in my presence and that of the witnesses 

4. (a) ................................................... (name, address, date and 
place of birth) 

(b) ................................................... (name, address, date and 
place of birth) 

has declared that the attached document is his will and that he 
knows the contents thereof. 

5. I furthermore certify that-

6. (a) in my presence and in that of the witnesses 

( 1) the testator has signed the will or has acknowledged his 
signature previously affixed. 

* (2) following a declaration of the testator stating that he was 
unable to sign his will for the following reason .............. . 

-I have mentioned this declaration on the will 
*-the signature has been affixed by ............................. . 

(name, address) 
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7. (b) the witnesses and I have signed the will; 

8. *(c) each page of the will has been signed by 
and numbered; 
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9. (d) I have satisfied myself as to the identity of the testator and of 
the witnesses as designated above; 

10. (e) the witnesses met the conditions requisite to act as such accord
ing to the law under which I am acting; 

11. * (f) the testator has requested me to include the following statement 
concerning the safekeeping of his will: 

12. 

13. 

PLACE 

DATE 

14. SIGNATURE and, if necessary, SEAL 
*To be completed if appropriate. 

Article 11 

The authorised person shall keep a copy of the certificate and deliver 
another to the testator. 

Article 12 

In the absence of evidence to the contrary, the certificate of the authorised 
person shall be conclusive of the formal validity of the instrument as a will 
under this law. 

Article 13 

The absence or irregularity of a certificate shall not affect the formal 
validity of a will under this law. 

Article 14 

The international will shall be subject to the ordinary rules of revocation 
of wills. 

Article 15 

In interpreting and applying the provisions of this law, regard shall be 
had to its international origin and to the need for uniformity in its inter
pretation. 


